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| * Of theeleven Books of Reports of $ 


the Learned Sir Edward Coke, Knight, 
late Lord Chicfe Juſtice of EN G- 
LAND, andofthe Councel af 
Eſtate to His Majeſtie, King 


| FA MES. 


> Compoſed by the Judictov ,$1r 7 homas * 

> Jreland, Knight, Tate of Graye 's Inne, and | 
an Ancient Reader of thac. Honou- oY: 
rable''S oteg! E TI B. Go 

> Wherein is briefly. contained the very 


{ubſtanceand marrow ofall rthoie Reports, 
togerher with the Reſolucions on every CASE. 


Alſo a perfe& Table for the finding of the 
Names of all thoſe Caſes, and the principall mat- 
ters therein contained. Very uſefull for all 
men, eſpecially che Srudenrs and Pradti- 
ſers of that Honourable Profcſtion. 
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_ To the Reader. - 


Gentle Reader. _ > 
EAHE eAbridger of 
51 theſe Reports Was 
_ * #ot oneha Leaned 
Lawyer, but alſo Pas very 
| converſant With the « An- 
| thor of them : For my part, 
{ Was onely entreated by 
many Friends to view and 
correft the Copy from the 
Preſſe : If any faults be, 
| Az you 


| To the Reader, 
you may blame the Prin.|l, 
ter. If I ſhould commend|Þ 
the Original work, 1 ſhould} 
diſparage the Author, who 
all learned Lawyers know, 
that never anyman Wrote 
like him: and for the excel. 
lency of this Abrideement, || 
it hath in it the very pith 
and ſubſtance of the Re- 
ports at large,,and ſo 1 reft. 
It is an abuſe that the lawes (@ u- 
ſages of the Realm with their © auſes, 
are not written, whereby they may be. 
knowne , ſo that they may be ander- | 
flood of all, Mirrcur Juſtice, 


” —- 


TMs oY 
_ exact Tableof all the 


o0N| Caſes incach ſeverail Book, 


The Firſt Booke 0 f the Lord Coke. | | 


Lt 6 /Ocd Buckhurſts Caſe 
- S2 Pelhams Caſe fol. | 
EP) © Porters Caſe. - fol. 2 
\Þ ſexs T Acct Caſe, 

FE IV, Capels- Caſe, fol. 


', : 
, \ rchers Caſe, 1 
 Wredons Caſe, _ fol. 4 
- KCorbets Caſe, fol. 5 
| Whelleyes Caſe, fo]. 6 
'* Wibaines Caſe, _ fol. 7 
hudleighs Caſe, fol. 8 
" Wnne Mayowes Caſe, | fol. 11 
, WhcRefor of Chedingtons Caſe, fol. 12 
o Wigges Caſe, fol. 14 
Wlildmayes Caſe, fol. 16 


The ſecond Booke of the Lord Coke. 


Anſers Caſe, 5 fol. T9 
VAGoddards Caſe 6 __ 
noroughgoods Caſe 

SE GR = Wiſemans 


| | 
' 


An Exatt Table of the Gaſes. 


Wiſemans Caſe 
Lanes Caſe 

Baldwins Caſe 

Caſe of Bankrupts 
Bettiſworths Caſe 
Doddingtons Cale 

Sir Rowland Heywards Caſe 
Bithop of Wincheſters Caſe 
'  Arch-Biſhop of Canterburies Caſe 
Sir Hugh Choſnileyes Caſe 
Buckleyes Caſe 
Beckwtths-Caſe 
Winningtons Caſe 

Wcftcots Caſe 
 Tookers Caſe 

Lord Cromwels Caſe 
Binghams Caſe 


The Third Boske of the Lord Coke. 


"I" He Marqueſle of Win- 
cheſters Cabs c fol. 4: 

Copledikes Caſe | 
Heydons Caſe 
Beraftons Caſe 50 
Left our, ponies, and Sir Willam 
___ Farberts Caſe. A-0#/ 4 94-440 

Walkers Caſe I 44 58 
Butler and Bakers {aſc 
Ratclifts Caſe, 7a, 

TCERLA 


als or; 
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An ExaGt Table of the Caſes. 


Bontons Caſe + \. - fol. oz 
Sir George Browns Caſe | 72 
| Rigewales Caſe | 73 
Lincoln Colledg Caſe - . 74. 
Pennants Cale 77 
Weſibics Caſe 80 
Deane and Chapter of N orwich's Caſe, 3x 
Fermors Caſe. | 83 
Twines Caſe '2G 
The Cale of Fines. 39 
The Fourth Book, of the Lord Co ke. 
Ernons Cafe - - fol. 95 
Bevils Caſe on 
Afﬀions of Slander, the ” 
Lord Cromwels Caſe. F* C _ 
Cutlerand Dixons Caſe © © 162 
Sir Richard Buckley, and Woods Caſe '103 
Stanhop, and Blyths Caſe . ***"= mon 
Hext, Juſtice of Peace againſt Teomans, 104 
Birchleyes Caſe 105 
Wawns, and Caridens Caſe, - 05 
Stukley, and Bulheads Caſe, 106 
| Snagg, and Gees Cale, | 106 
Baton, and Allens Caſe: 196 
Anne Davies Caſe, 106 
Jeames Caſe, . 107 


Oxford and his wife againſt Croſſe.” 108 
Sir G, Gerrard, Maſter of the Rolls againſt 


A 4 | Mary 


An Exal? Table of the 
Mary Dickinſon. 
Barhams Caſe, 


Pricteridges Caſe, 


Falmer, and Thorps Caſe, * 
Coppi-hold Caſes, 4 
Brownes Caſe, 


Rivers Caſe, ©... 


_ Deale and Rigdens Caſe, 


Bitlock, and Dibleyes Caſe, 
Graverior, and Teds Caſe. 
Fitch, and Huckleyes Caſe, 


Clark, and Pennifathers Caſe, 

P. 26. of the Quecne. = 
ow and Arters Caſe, 5M 

* Murrell, and Smyths Caſe, .. - 
Kiteand Queintons Cale, 


Mel wich and Luters Cale, .- 
Neales Caſe, 
Clitton and Molineux Caſe, 
Taverner, and Cromwels Caſe, 
Hubbard and Hamonds Caſe, 
Veſtwick, and Wyars Cate, . 
Bunting, and Lepingwels Cale, 
Pownes, and Hollakins Cale, 
Harm, and Sayes Caſe, 

Shaw and Tompſons Calſc, 
Hoe, and Taylors Cafe, 
rene EI 
Foylon, and Crachrodvts CF<, 


Cafe 


fo 


fol. 


105 
109 
I1O 
111 
IIq 
ILI 


> 1299 
- 772" 113 


113 


114 


1.14 


_ 114 


Is 
6-8 
T16 
117 
118 
120 
120 
I20 
121 
122 
123 


- 38 


125 
126 
126 
127 
I29 


Myttons Caſe - 
Bozouns Caſe 
Terringhams Caſe 
Caſes of Appeales and 


 Inditments. 


Brookes Caſe, 


Wetherell and Darly's Cate 


Youngs Caſe 
Walkers Caſe 
Heydons Caſe 
Hume againſt Ogle. 


Hudſon and Lees Caſe C TE 


Syers Caſe 

Bibiths Caſe 

Vauexs Caſe 

Wrote and Wigges Caſe 
Waits Caſe 

Hill 30. of the Queene 
Ognels Caſe £ 
Rawlins Caſe 


Wardens & -.- ſs 


ty of Sadlers Caſe 
Forſe and Hemblings Caic 
Harlakendens Caſe 
Fulwoods Caſe 


 Hindes Caſe 


Boroughes Caſe 
Hollands Caſe }.. 


An ExaG Table of the Cafes. | 


Palmers Caſe £ 


fol. 129 
130. 


132. 


& «< 
 #s 


Hu Exal8 Table of the Caſzs. 


a of Corporations. 


tes caſe, | 
Ne caſe, e | 


Sir Andrew Corbets wy 
Sourthcots caſe, 

Luttreles caſe, 

Druries caſe, 

Slades caſe, 

| Adams, and Lamberts caſe, 
Atﬀons caſe, 

Dumpors caſe, 

Bnftards caſe, 

Beverleys caſe, 


The Fifth Booke. 


Laytons caſe, £ 
Elmers caſe, 

Jewels cafe, 

Lord Mountioyes caſe, 

Tuſtice Windhams caſe, j 

Brudenels caſe, | 

Henfteads caſe, c 

Ives caſe, | 

- Saunders caſe, 4 

Roſſes caſe, 

Counteſſeof Salops a? 

Caſe of Ecclefiafticall perſons, 

Covenants, &c. concerning 

Leaſes, Aſſurances, 8&c- 


fol. 


. fol. 155 


158 


159 


160 
I61 
I62 
x63 
I 64 
166 
I 67 
168 


:L69 


57 Slingsbyes caſe, 2 PE 

58 Rofewds caſe, tol. r85 
Higginbottoms caſe, 

99 Stiles caſe, : 1S1 

60 Þ Sir Anthony Mayns caſe, 

61 if Laughters caſe, | 

02 BY Hallings caſe, - 192 


63 Matthewſons caſe, 
24 | Lambs caſe, 
6 Broughtons caſe, 


's Sir Thomas Palmers caſe, 
9 Earl of Rutlands caſe, 
Caſes of Executors 
Rufſels caſe, 
Middletons caſe, 
Harriſons caſe, b; 
Piggots caſe, £ 
Princes caſe, | | 
Caulters caſe, | | 
5 Hargraves caſe» : 
Perciters caſe, 
y Robinſons caſc; C | 
Reades caſe, 
| Ployters caſe, | 
) Walcots caſe, 

Baynhams caſe, | 
| Gardiners caſe, | 


Biſhops caſe, 


An Exa@ Table af the Cafes... 


133. 
7 Deane and Chapter of Windſors —_ 134 
"a 


133 


| An Exatt Table of the Caſes; * 
Teys caſc, , fol. 194 


Dormers caſe, 
Rowlands caſe, 195 
Counteſle of Rutlands caſe, © 
Godwels Caſe, 
Nichols caſe, 
Bohuns caſe. 
Freemans caſe, 
Gages caſe, 
Cookes caſe, 
- Franklins cafe. 
Gilbert Lietletons caſe, 
Drywoods caſe, _ 
Vaughans caſe, 
Wyrrels caſe, 
Biggens calc, 
Halls caſe, £ 
Pages caſe, 
Knights caſe, 
Specots caſe, 
gfters caſe, 
Gooches caſe, 
Sparries caſe, 
Caſeof By-Lawes, 
Chamberlain of Londons caſe, 
Clerks caſe, | 
Jeffrayes caſe, 
Lord Cheneys caſe, 
Caſes of Ulſury. | 


Buttons caſe, £ 
Claytons caſe, 

Hoes caſe, 

St. Johns caſe, 
Williams caſe, 


Caſeof Orphanes of London. 


| Wymarks caſe, 
Clifcons caſe, 
Pilkintons caſe, 


Earl of Pembrooks caſe, - 


Pagets caſe, 

Boothes caſe, 

Samons caſe, 

Grayes caſe, 

Fitz Herberts caſe, 

| Fords caſe, 

Caſe of of cuſtoms, 
Snellings caſe, 

Caſe of Market Overt, 
Perimans caſe, - 

Sir Henery Knevits caſe 
Pennrins caſe, 

Cafes of Executions 
Blumfields caſe, 
Garnons caſe, 
Froſts caſe, 
Hoes caſe, 
Semaynes caſe, 
Sarwicks caſe, 


: 


$ 
; 
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An Fxat Table of the Caſes. 
fol. 20$ 


| 


| Good- 


209. 


210 
211 
212 
213 


214 
215 
216 


217 


218 
219 
220 


221 


223 


B 


Hin Exal T, ableofvhe Caſes. 
Goodalls caſe e, 


Counteile of Nor thumberl. ale fol 224 


Burlics caſe, 

Flowers calc, 

Rookes cal, 
Penruddocks caſe, 
Windlors caſe, 
Hungats caſe, 
Bakers caſe, Q 
Boulſtons caſe, \ 
Aldens caſe, 

SirHenry Conſtables caſe, - 6 
Foxleyes caſe, 

Malaries caſe, £ 

Wades caſe, 

Foliambs caſe, F 

Olands caſe, : 
Pynnets caſe, 

Edriches caſe, 

Whelpdalcs caſe 4 

Longs CA {e, 

Saftms caſe, 

De libellis, , Famoſis, 4 
Palmers caſe, | 


Caudreys caſe, 
The Sixth Booke. 


Markals caſe, 
Sir John Molins caſe, 


Reuertons caſe, fol. 


225 
226 


227 | 


228 


== jonny foe fend om & » 


an _— Tubke of the Caſer. _ 


Dean and Chapter '9 Worciſters caſe, «25/7 
LE Bellamyes 


Wheelers caſe, £ 
Ferrers caſe, 34 
Spencers caſe, 243 
Gentlemans caſt, | 
Morrices caſe, x 244. 
Caſes of Pardon, , 
Arundels caſe, 245 
Treports.caſe, 
Edens caſe, C 246 
Colyers caſc, 
Wildes caſe, 4 F 
Sir Edward Clcers caſe, : +7 
Packmans caſe, 248 
Gregories caſe 
Michclborns caſe, 247 
Butler and Goodalls caſe, 4 _ 
Ambroſia Gorges caſe, ; 
Marqueſſe of Wincheſter his caſe, : 
Reades caſe, | 257 
Helyars caſe, | 
Ruddocks caſe, WE” 
Sharps caſe, " 
Thecaſe of Souldiers, 255 
Vicont Mountagyes Fl : 359% 
Greenes caſe, 2q- 
Boothies caſe, F 
Fitz Willams caſe, : £ *5. 
£ Sihop of Baths cafe, 256 


_ Exe? Tuble of the Caſes... 


be B ellamyes caſe, C PL | 
Henery Finches caſe, £ fol. 257 | 
Sir Anthony Mildmay, - =" 
Blakes caſe, £ 255 Yr 
ins caſe, + | mt 
Dan caſe, £ 259 WC 
Boſwels caſe, | 260 WE 
Countefſeof Rutlands caſe, 261 RS 
Lord Chandows caſe, _—_ Pe |: 
Bredimans caſe, . j © 1 
Gatewards caſe, . 263 WL 

Caresbies cafe, *- | 1, 264 
Sir Moyle Finches caſe, . -.265 MC 
Lord Darcies caſt, -. .266 Id 
- Burrels caſe, +6" WE 
+ ©SirDrueDrurics caſe, - \ By: 7: If 
Sir Gorge Curſons caſe, 2686 WE 
Bullens caſe, WR |: 
Lord Abergavennies caſe, < 269 Wk 

Sir Edward Phittons caſe, 
The Seventh Booke. h 
Alvins caſe, 278 Þ 

Balwers caſe, -— 2973 NP 
Sir Miles Corbers caſe, 274'YB 
Gendils caſe, 275: | © 
Milbornes caſe, . © {i "$400 
Earle of Bedtords caſe, = 0 J 
Oghtreds "_ ; S 


Englefields : 


I 


' I Beresfoeds caſe, 


Englefields caſe,. 
Caſe of Swannes. 


Sir Thomas Cectlls i 


WS Lord Anderſons caſe, 
Butts caſe, SE 
Caſes of Quare Impedit. Þ + 
Halls caſe, 


Sir Hugh Portmans _—__ 


Baskervills caſe, 
Mauds caſe, 


Diſcontinuance of proceſle by 


the death of the Queen. 
Caſe ofa Fine levied by the King. 


£ | 


Nevils caſe, 
Penall Statutes, 
LiKingtons caſe, 
Bedels caſt, 


Kenns caſe, 


8 
b 


$ 


The Eighth Booke. 


He Prin ces cafe, 
Calyes caſc, 
Paynes caſe, 


FJ Barretry, 
* Þ Greylleyes caſe, 


Whittinghams caſe, 
Jehu Webbs caſe, 
Sims caſe, 


: 
6 


273 


279 
280 
.281 


3 Ex; 1x abies toe 


ecchers caſe, ” I b., w *ay 29 9 
Ppaines caſe, x +357 
Sir William Foſters ca{e e530 1999 


Lovedayes caſe; = "I 26” 200g 

Crogates caſe,” * & _— . 5or 

Trollops caſe, > 1-2 oh ET 
itlocks cafe, > enobM 


reenlyes caſe,” Ly oY boſe 
Toord Staffords hs io wy  ©2bige 
Wiat Weilds caſe, un WITS HH 420 


Vinyorscaſe,._ . Us 
,SIc Richard Pexals caſe 307 
.Backmers caſe, : "#84 
Erauncis cafe HET 5 a9 
Foxes caſe, _ + EAIWOV/1 $5 514 1þ 
Mannings caſe, OS TRE 2 $0965, 28 Tt 
=Baſp oles, ale, *- He mma 1 
SIr Richard Lechfords cafe, £340 A :1DÞF 
"Talbots caſe, VET Ronny 5 $43 
. Do&or Bonhams caſc, Ih 2410 WETL# 


' Caſe of the City of London, 2 2182 enarid] 
"Calc 0f Thettord School:; 7. :1ug9 386 
- Turnors cafe, ' © _ | 213447 
© Shiply 76S caſe; | "8 +2dins 
- Str - john Nediams-Caſe, y7'* 7 aki; 15.34 
: Sir Francis Barringtons oY 237, ':. 4214 g 
oGQor Druries caſe, = J $200B $10 
venports caſe, PB 20H north tt 


k. Flies Six Ca: Þent ters cafe, | 321 F iy 


Roger, Earl of Rog =. 


D S ag caſe, 
"on Beddingfields caſe,” 


:Aldreds caſe, 


 dnBxab Table ofthe Caſess.. 


Fang AlLRarpp wy F io = FT =o 


2 
Nh lackamores C 3] 
iſes in the COULT of wards, UE STHITN 

Myghts caſe, RS to OR 
Digbles caſe, + by CEUILUELER! 
Firl of Cumberlands 94 
Patis Stoughters caſe, 
Tourſons caſt, 

Sir Gerard Fleetwods caſe, C - RUOAL 
Hales caſe, | Þ AC47. 12.9 
Sir. Henry Confables caſe;. "5 02 og ; 
ar Parkers caſe, EEE: 18 
The Ninth Fooks\ Ke 


hs 


Rf 7% 


Caſe of Avowry, 
'Fhe Abbot of Strata Marcella ka aſx 


Bucknals caſe, " Re 
Henſlowes caſe;.,, . .. *” OM | 


Earle of Shrewsburies cate, * 44s 5; 339 

. Hickmors caſe, One 
46: ABI GA 107TCG 

Batens EE, a; ; oy 


Ae 3.&t: 'S + } Ji} Pr1 5,342 
"The Poulters caſe,, oſ- yr tidy] be 


| 2125 27073 13ks 
,Lainbs caſe, | YO: "03 
*Bradſhawes caſe, M$ DS 
_ Ta $1668) BY, 
-» Mackallies caſt. : - KITTY 7 the { . Song M4 145 
»Peacocks caſe, + - _ 


<6 


-2165 e3! "It; 2 lt fy '@. S ; 
Daftor Hufles caſe, MALO 
Ft 5-2 of { If? f? EL 
«31 "Con 
| &&&.. - ca # 


FN -, » 4 


An Ex-a& Table of the Caſer 
Combs caſe, | 


Petoes caſe, | - 349 
Agnes Gores caſe, Þ | | 
Coneys cale, ©<. 351 
Pinchons caſe, ; 352 
Ban caſe,  \:' | 354 
Sir. George Reynels caſe, 355 
Pogdgers caſe, op 356 
Treſhams caſe, * on 357 
Marys = | | = 358 
Lord Sanchars caſe, | 332 
Caſts in the Court of wards, £ p 
Lawes caſe, "yo 
Floyers caſe, -362 
Sondayescaſe,, C 4 
Quicks caſe, l {5:1 "OY 
ewleys caſe, 
Holts Qaſe : 364 
Menes caſe, | - 364 
Aſcoughs caſe, 366 
Thorogoods caſe, b 367 
Beaumonts caſe, 200 
- The Tenth Book. | 
"He caſe of Suttons Hoſpital. 371 
*Portingtons caſe, TW 


Lampets caſe, 375 
Caſe of the Chancel lor, Mafters,& Scholars 
' of the Univerſity of Oxford, '378 

| Biſhop of Salisburics caſe, 379 
Whiſltlers 


O MW gow ow > DD 


| "rat + Exktf bj 'of he _ 


Whiftlers Caſe . bot. 
Church-wardens Cafe of St. | 381 
Saviours in Southwark. ' NF 


The Caſe of the Marſhalſea un fl impri- 


ſonment, 3892 
Loveis Cafe, in Fjettione ferme, 384 
Dottar Leyficlds Cafe,.. +. . "287 
Seymors Caſe, "7; 1389 

Fr Bewfages Caſe :,..- Z9T 
Denbawds Caſein Error, - 4.396 
Lokields caſe indebt upon bond, _ 397 
Legats Caſe \ .. 2398 
Pilfolds Caſe = Ws” Fs + 
Cheyneyes Caſe. 490 


Caſe of the Major and Burgeſle orths, . 41 


Cluns Caſe, | <7; 402 
Osborns Caſe, ©6221. th4$ 
Read and Redmans caſe, <-" 3 
Richard Smiiths Caſe, 405 
Caſes upon the Commiſſions of Sewers. ; 
Caſe of Cheſter Mille, DG 
Keighleys caſe, = 
The Cale of the Ifle of Elie, 407 
Scroops Caſe, 429 
The Eleventh Book. | 
THe Lord Delawares caſe; 411 
Auditor Curles caſe 412 
Sir John Heydons caſe, - + 4a 
Priddle and N _ caſe, 414 


DoRor 


4a Exa@t T, ablewf the C Caſes. 


Lf BaF'S Conte. 
| Nous Harpurs caſe, 1 
Henry Pigots caſe, 
Alexand.” Poultcrs caſe, '* 
Metcaltes cafe... - 
Richard Godireyes ca Te 
Richard Lifords. caſe... |, 
The Taylors of Tpſwich caſe, 
Egqward Savels caſe_ m5 
chthamscaſe | 
tor Foſters caſe ._. .. 
Magdalen Colledge caſe... 
Eewis Bowles cafe + 
'The Caſe of Monopolics 
| The Eacls of. Deyoalh, caſe. 


| - 


Ros BLAH. 
atbolliiot | S 
Fs | CESS RSS OS : ER 
i... THE FIRS F BOOK? #0 o—_ 

. The Lord Buckburſts Caſe, 4.0... EL. for by. I>-; f @ 


XFGYF a man for him and his heres, do: warrane 
£9 Land to one and his hceires 5-thisis &-ge- 
nerall warrantie, becauſle:there isnoriares 
ſtraint-againft.: any parcicuſar Petfon.; {In 
. certeine. EET 
© Ypon a Feoffement without warranty , "the Feoffes 
*? Wl fift have all che Charters, which comprize- warray- 

29 Wl ty, and others, though they be nor given-ro him, be- - 
32 cauſe hee is to defend the Title ar:his/periÞl. ;:: Upon | 

34 a Fcoftement with warranty, withour, expreſſe grants 
3//  thie Feoftee ſhill nor haye any Charters , which 
30 for to deraigne the warranry paramoimr. Alſo the 
37 Wl Feoftcr ſhall have all Charrers, which ſerve for majn- 
3S Þ tenance of the Title , bur rhe:Feoftce-fhaft haveall 
4 MW which mainraine the poſſefiion . as Court Rolls, and 
+ © which are concomicant and incident to the poſſe 
Wi {i01., 
It A. he ſeized of a Segniorie, rent, advowſon , or 
if ocher thing that lyeth in grant, and grant the fame o- 
1 | vcruntoB. with warranty, and B. grant thar to C. 
. MW with warranty; In this cafe C. ſhall have the firſt deed 
al;hoy2h B. be bonnd to warrantie , for without thax 
E by [1 q" <> make any Defence againft A. or any claim- 
mo bY him. 


Pethams Ce, 32. El. fo. 14. 


4 


\ 2 A Fenant for life, the remainder in Tatile the re- 
mainder in fee , bargaines and ſells the Land-ro 
B one, 


[2 
(LIT2 


' #Y ; 

one, who before the Statute of x4. EL ca. 8. ſuffersa 
recoverie, in whicit-A- is yenched,and voucheth over, 
and he in remamder enters, and the cmry 15 acndg 
ed lawfull;for the Recovery is a Forfeiture , and: the 
remainder may enter,for it is the common Aſſurance; 
As if Tenant for life had levied a Fine, (9c. and ſuing 
of execurion, doth not toll the-entry of the- remain- 
der, and a Writ of error was ſued, and the plaintifte 
releaſe the errors. 


Porters Caſe, 35. El. fo. 22. 


32. H.8. P. deviſed a houſe to his wife and her 
heires, upon condition, that ſhe by adviſe , gc. with 
all convenient ſpeed, afrer his death ſhould aſſure ir, 
doc. for-maintenance of a Free School, &c. for ever, 
and dyes, 32. H. 8. the wife enters, and 3. E.'6, lea- 
ſes to A. for yeares, the heire of P. enters, and h.is en- 
try adjudged lawfull ; becauſe 23. H. 8. extends nor 
to good uſes, nor doth it make the conveyance voyd, 
or give entry, but makes the uſe voyd 3 and aq4mit the 
uſe voyd, yet the condition is not , for Connſell may 
deviſe, (5c. as ro have a Corporation by Patrtent, and 
licence to aſſure,and therefore the wife ought to have 
perforrhed it. | 

Any man at this day may, give Lands, Tenements, 
or herediraments to any perſon or perſons. for the 
finding of a Preacher , maintenance of a Schoole, 
maimed Sonlders, poore people, reparation of Chur- 
cher, High-wayes, Bridges, marriage of poore maids, 
or any other charitable uſes. But ir is good policy in 
every ſuch Feoftment or eſtate, to reſerve to the Fee 
offor and his heires any ſmall rent,or to exprefle ſome 
ſmail ſyumme of money for the conſideration of the 


Altonwocd; 


(3) 
Altonwoods Caſe, 42. Elize fo. 41; 


8.ſeiſed of an eſtate Taile to him, and the heices 
* males of his body', and of a Fee expe&ant, 
rants in Taile, and dyes without iſſue male ; adjud- 
ned that the grant is voyd 3 for the King had an eſtate 

aile in poſſeflion, by which he might grant a lawfall 
ſtate for his own life 3 and a Fee,by which he might 
rant an eſtate Taile by ſpeciall recicall. And theſe 

ords ( ex ſpeciali gratia, Cc. ) ſhall not produce a 

rainable conſtraRion againſt the rules of Law, or 
n decepttonem regis. 


Capells Caſe, 23. Eliz. fo. 62. 


A Tenant in Taile, the remainder to B.in Taile. B. 
+ Þ orants a rent charge, A. ſufters a common reco- 
ery, and dyes without ifſne, the grantee diſtraines, 
the Alienee of A. brings a Replevin 3 adjudged for 
the alienee by all the Juſtices of England that a com- 

on recoverie againſt a Tenant in Tayle, ſhall binde 
not onely the remainder, and all Leaſes, charges,C5c. 
granted or made by him in remainder, but alſo the 
Reverſion, and all Leaſes, charges, (5c. granted by 
nm in reverſion, : 


Archers Caſe, 39. 40. Eliz. fo. 65. 


And was deviſed to the Father for life , the re- 
mainder to the next heire male of rhe Father, 
and to the heires males of his body3the deviſor dyes, 
he Father infeoftes J. S. with warranty. Firſt it was 
clolved by Anderſon and Walmeſlowe et tot. Cur. that 
he Father had but anely an eſtate for life, for thar 


ic had an expreſle eſtate for life demiſed unto bim, 


B > and 


(4) 

' and the remainder is limitted to his next heire male 
in the ſingular number, and his righr heire male may 
not enter for the forfeiture in his life , for he cannot 
be heire ſo long as he liveth. Secondly, It was reſol- 
ved that the remainder to his right heire is a good re& 
mainder , although he cannot have a right heire dy 
ring his life, bur it ſufficeth rhar it veſterh eo inſtant 
that the particular eſtate determineth, Dyer. 14. Eli, 
fo. 309. Thirdly, it was reſolved which was the prin- 
cipall poynt in this caſe, per tot. Curzam, that by the 
Feoftment of the Tenant for life, the remainder wa 
deſtroved , for every contingent remainder oughtt9 
veſt, either during the particular eſtate;or at the leaſt 
eo inſtanti that the particular eſtate determineth 3 fot 
If the particular eſtate be ended or determined in 
' Deed or in Law before the contingency fall, the re: 
mainder is voyd. Andiin this caſe, by the Feoffmen 
of the Father, his cftate for life was determined by 
condition in Law, which cannot be revived by any 
poſiibilirie 3 for this cauſe the contingent remainder 
1s yoyd, for by the Feoftment no right of the particu: 
lar eſtate remaineth 3 and the better opinion way 
that the warranty bindes the remainder, though in 
Abeyance, Es 


Bredns Caſe, 29, 40. Eliz: Fol. 76. 


'F Enant for life, and the remainder in Taile , joyue 
in a fine Come ceo, (5c. to A. who renders a Ren 
charge of 40. 1, a yeare, to Tenant for life, there 
mainder dics without iflue, the ſecond remainder i 
raile enters, Tenant for life, diſtraines for the Rent; 
adjudged he may, and that the rent remaines, ate! 
the death of Tevant in raile without iſſue, during 
the life of Terant for liſe 3 the fine was no difcor- 
tinuance; for eyery cne gave that which he _ 
ij 
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Es ) 
ſawfully give, and tis no forfeiture- by Tenant for 
life, for the Law conſtrues this. Firſt, to be a grant 
of him in remainder 3 and afrer, the grant of Tenanr 
for life, Ut res magis valeat, (Fc. If Tenant for life, 
and the firſt remainder in Taile, make a feoftement, 
tis no diſcontinuance, though the firſt remainder in 
taile dies without iſſue, nor is it a forfeiture, but the 
feoffee ſhall hold it during the life of Tenant for life ; 
but if it be without deed) then tis a ſurrender of Te- 
nant for life, and the feoftement of the remainder;Ut 
res magts valeat, (Fc. 


Corbets Caſe, 42. Eliz: Fol. 84. of Perpetuities. 


C,, Covenants to ſtand ſeiſed to the uſe of himſelfe 
*For life, and after to the uſe of A. his Eldeft Scn, 
and the Heires Males of his body, the remainder to 
the uſe of B. his ſecond Son, and the Heires Males of 
his Body, &c. And if A. or his iſſue, &c. ſhall at- 
tempt, &c. to alien, '&c. by which any eſtate ſhall be 
barred, &c. that after ſuch attempt, and before any 
a&t executed, rhe uſe and Eſtate of him fo attemyr- 
ing,&c- ſhall ceaſe onely as to him ſo attempting; in 
the ſame degree as if he were naturally dead, and nor 
otherwiſe, and that then it ſhall be immediately ro 
ſuch perſons, ro whom it ſhould come by the intent 
of the Indenture, &c. C. dyes, A. ſ{ufters a recovery» 
YE B. enters, &c. adjudged he could nor, for this pro- 
RenE viſo is repugnant, impoſſible, and againſt Law ; for 
ery thedeath of Tenant in taile, is not a ceffer of the E- 
er IB ſtate taile, but death withour iſſue Males 3 and by 
ent this reaſon the iſſue ſhould have it in the life of the 
Father, &c. And for every diſcent &c. Death, na- 
turall or civill, is requiſite, and tis not materiall, 
though Tenant in taile had no iſſue ar the 'rtme of 
the breach, for twas repugnant at the beginnings and 
B 3 ce 
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(6) 


the eſtate taile doth not commence, by the haying 


of iſſue, and a gift in taile upon condition, that if the 
Donee dyes, his eſtate ſhall ceaſe, is a void condition, 
Alfo the proviſo is void for the incertainty, as a gift 
to two, Et heredibus, is voide thougha Warranty be 
made to them and their Heirs, 8 in Jermine 8 Arſcott 
Caſe; the like proviſo was adjudg'd voide : for be the 
proviſo a condition or a limitation, the intire eſtate 
ought to be defeated by it, and:an Eſtate in Land 
cannot ceaſe for part, and continue for the reſidue, 
nor ceaſe for one perſon, and continue for another, 
nor ceaſe for a time and revive after. The like judge- 
ment was betwixt Chomly and Humble, but the Par- 
liament, or Law, may make an eſtate voide, as to 
ane, and good to another, as Tenant in ſpeciall taile, 
levies a fine, the ilſne is barred not the wife, ſo are 
leaſe by the demandant, to the vouchee is good, not 
by a ſtranger, ſo, if an Execuror ſurrender a tearme, 
to one reſpe& tis extinA, to another tis afſetts, &c. 
And uſes are within the Statute De donzs, though it 
ſpeakes onely of Lands and Tenements, and there 
ſhall be a Poſſeſſio fratris, gc. of them, for they are 
guided by the Rules of rhe common Law. Richil 
inthe time of R. 2. and Thirning in the time of H. 4. 
Tuſtices, intended for to make” a perpetuity, but 
_ could not, 


Shelleyes Gaſe, 23. Eliz * Fol. 94. 
; Dward Shelley leaſed for yeares, and afrer Cove 
* nanted to ſuffer a recovery, which ſhould be to 
the uſe of himſelfe, and after to the aſe of A. for 24. 
yeares, and after to the Heires Males of the body of 
the ſaid E S. and the Heires Males of the ſaid Heires 
Males, &c. E.S. dyes 9 of 046. the firſt day of the 
Terme, in the morning,herwixt five and fix a clock, 
the recovery paſſes the ſame day, and an Habere facts 


oy 
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& ſeiſinam awarded, the recovery was executed the 
19 of Ofob. 4 Decemb. the Wife of the Eldeſt Son 
( before dead ) of E. S. was delivered of a Son , na- 
med Henry, Richard, the ſecond Son of E. S. entered, 
and made a Leaſe, &c. Henry entred upon the Leſſee, 
who brought an Eje# firme, and Judgement was 
given for the Defendant, and twas reſolved, thar if 
Tenant in taile ſufter a common recovery, and dye 
before execution, that execution may be ſued a- 
gainſt the iſſue, for the intended recompence; in fa- 
your of the common aſſurance, reſolved that the re- 
vertion in judgement of Law is not in the recover- 
or before execution ſued, for the judgement is » 
Kuod recuperet ſeiſmam , which cannot be executed rill 
entry, or claime, as *tis of a Common, &c. granted 
upon condition ; for when a man may enter, or 
claime, the Law will not put things in him, till entry 
or claime. The third and grear point reſolved, was 
that the Uncle is in, as by diſcent, though he ſhall 
not have his age, nor be in ward, nr. Becauſe the 
recovery being the Originall a&, had its Effence in 
the life of E. S. to which-the executiou hath retroſ- 
pet, 2. Becauſe the uſe might have veſted in E. 
S. if he were in life. 3. Neither the recoverors by 
their entry, nor the Sherifte by making execution 
may make an Inheritance to whom they pleaſe. 
4. Becauſe the Uncle claimed the uſe by the reco- 
very and Indenture, and by words of limitation, not 
purchaſe. *i 


Albanies Caſe, 28. Eliz: Fo. 111. 


A By Indenture infeoffed B. of two Acres, to the 
ule of A.for life, the remainder in taile to C- the 
remainder in fee to D. with a proviſo, if E. dye with- 
out iſſue, that A, art any time by indenture ſealed, &c- 
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(8) 

in the preſence of foure, &c. may alter, &c. any uſe, 
&c. A®of the one acre, infeoffes F. and for the other Wl a 
Acre, A. by Indenture renounces, ſurrenders, releaf- WU d 
Es, &c. to B. C. and D. the ſaid power, condition, il t: 
authority, &c. E. dyes withour iſſue, A. by Inden- I al 
ture in preſence of foure, revokes the firſt uſes, and I fc 
limits new, reſolved that by the feoftement, the po- Iſl © 
wer to revoke, as to limit new;uſes, was extinR, and Ill ti 
by Wray chiefe Juſtice, the future -power may be re- If i 
leafed, as acondition fublequent, though the per- iſ C 
formance or breach cannot be done withour an a& | t 
precedent, but as to this poynty the Court did nor | & 
give their reſolution : but the whole Court agreed, I n 
that if the power had beene preſent, ( as tis uſuall) W n 
this might be extin& to any one, who hath a free If » 
hold in pofleſiion, reverſion or remainder. *Twas I 2 
moved ( if the furure power could nor be releaſed) I t 
whether it might be defeated by the words of defea- © 1 
ſance, both being executory 3 and *twas faid thatin Iſh t 
all cafes, when any thing executory is created by a Ii 
deed, that the ſame thing, by conſent of all parties I Þ 
ro the creation, hy their deed may be nullified, as Ii 5 
a warranty, recognizance,rents, charge annuities, co- if a 
venant, &c. And of the ſame opinion was Wray chiefe Ib * 
Juſtice, and the whole Court, and judgement given Il t 
according. 


Chudleighs Caſe, Or the Caſe of perpetuities, Fo 
" I20. 


gg Richard Chudleigh was feiſed in fee of the Man- 
nor of D. and had iſſue foure Sonnes, A. B. C. D. 
and 26? Aprill, the third and fourth of Phillip and 
Mary, infeotfed E. F, &c. in fee, to the uſe of him- 
ſelfe and his Heires of rhe body of G. then Wife of 
H. and after to the uſe of the performance _ 

Will 
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(9) 
Will, for ten yeares immediately after his death, 
and after to the uſe of rhe feottes, and their Heires, 
during the life of A. the Eldeſt Sonne, the remainder 
to the uſe of the firſt iſſue Male of the body of A, 
and the Heires of the body of the firſt ifſue Male, and 
fo to the ſecond iſſue Male, the remainder to the uſe 
of B. the ſecond Sonne, and the Heires of his body, 
the remainder to C. &c. the remainder to D. &c the 
remainder to the right Heires of himſelfe Sir Richard 
Chudley, died without ifſue of the body of G. 1% of 
the Queene the feoftees (C. living ) by deed in- 
feoffed, A. in fee, without conſideration, he having 
notice of the firſt nſes. A. hath iflue a Sonne, na- 
med S. and after I. and after infeoftes S7r I. C. with 
warranty, S. died without ifſue, &c. I. enters, &c. 
agreed, by all the Juſtices and Barons but two, thar 
the feoftement made by the feoftees ( which had an 
Eſtate for life ) deveſts all the eſtates, and the fu- 
ture contingent uſes alſo 3 and though A. had notice 
of the firſt uſe, ris not materiall, becauſe the ancient 
uſes: were deyeſted, and this new eſtate cannot be 
Subje& to the ancient uſes, which roſe out of the 
ancient efſtare, agreed that 29 H. 8.doth not extend 


todeſtroy uſes; otherwiſe then by execution, and - 


transferring the polleſſion to them, agreed by the 
moſt that 29. H. 8. doth not transferre the poſſeſſion 
toany uſe, but onely to uſes In eſe, which doth ap- 
peare by the Statute, for there ought to bea perſon 
In eſſe, leiſed, and alſo a uſe In eſſe, for if there -be 


. onely a poſſibility of a uſe, there cannor be an exe- 


cution of the poſicition to the uſe : the Sratnte ſayes, 
That the eſtate ſhall be out of the feoffees, and that the eſtate 
ſhall be in ſuch perſon which hath the uſe, - So that no E- 
ſkate of the feoffees ſhall be transferred in abeyance ; 
and npon this twas concluded,thar contingent uſes,or 
in poſſhbility, may be deſtroyed or —— 

| ore 


(10) 
fore that they come In eſſe, as they might at commoj 
Law ; ſo the remainders limitted in uſe here, ſhal 
follow the rule and reaſon of Eſtares executed in 
polſeflion by the common law, and if the eſtate for 
life here had beene determined by death, before the 
birth of the Sonne, the remainder in future ſhould be 
voide, though the Sonne were borne after, for ate- 
mainder ovght to veſt during the particular eſtate, or 
Eo inftanti, when it ends. And twas holden by all, 
that if the contingent uſe here, had come In eſe, 
without alteration of the eſtate of the Land, it ſhould 
be executed by the Stature of 27. H. 8. Allo it was 
holden by moſt, that 27. H. 8. againſt the expreſſe 
Letter of it, ſhall nor be taken by equity, becauſe, 
by preſervation of contingent uſes. miſcheives in- 
tended to be prevenred, ſhall be preſerved and great- 
er introduced. Popham chicfe faſtice ſaid, that by 
27. H. 8. ſome uſes inefſe are executed preſently, 
uſes 7 futuro agreeable to Law, are executed if they 
come In eſſe, in due time, but uſes not agreeable to 
Law are extirpared, for the intention of the Starute, 
was,to reſtore the ancient common Law. Five other 
points adjudged, beſides the principall matter. I, 
When Tenant for life. ( the remainder being in taile 


ro A. ) infeoftes the reverſioner, tis a forfeiture, for 


it develts the eſtate in remainder 3 ſo if there be 
Tenantin taile, the remainder in taile, &c. and the 
diverſity is, when the privity and eſtate, is ſole and 
immediate, when not. 2+ If A. hath iſſue B. and C. 
infants, and a leaſe is made to A. for life, the remaitt- 
der to B. in taile, the remainder to C. in taile. A 6 
diſeiſed, and releaſes to the difſeifor with warranty, 
and dyes, this diſcends upon B. witnin age, B. dyes, 
the warranty diſcends upon C. within age, C. comes 
to full age, and three yeares after enters, his entry is 
lawfull, for he might enter in the life of his no 
$ or, 
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(11) 
for, and if he doth nor enter, yet the warranty ſhall, 
not binde him, otherwiſe it is, when he is put to acti- 
on, and Caveat, that after his full age, he doth not 
ſuffer a diſcent before entry. 3. Ifa diſleifor, &c. 
who hath a defeaſible title in a Mannor, grant a vo- 
luntary eſtate by Coppy C being forfeited, or ef- 
cheated to him ) this graut ſhall nor binde him that 
hath right, after a recontmuance of the Mannor,-bat 
admirtances, which a diffeifor, &c. makes ro Coppy 
holds, are good, for they are in a manner judiciall 
as, and ſhall binde the diſleiſee. 4. That an eſtate 
made to one and his Heires, during the life of B. 
is but an Eſtate for life, upon which a remainder may 
depend. 5. That an Eſtate made to A, and his 
Heires of the body of Fane S. is an Eſtate taile againſt 
the opinion of Aſcugh 20. H. 6. 36, 


Anne Maiowes Caſe, 35- Eliz, fo. 146. 


þEcoffor and Feoffee upon condition , by Deed 
joyne in a grant of a rent charge to C. the condi- 
tion is broken, rhe Feeoftor reenters, the grantee di- 
ſtraines, the Feoffor brings a Replevin. Reſolved, that 
the rent remaines 3 to the objefion-, that *tis the 
TNrant of the Feoffee, and the confirmation onely of 
the Feoftor , and a confirmation cannot make a con=- 
ditionall eſtate abſolute, nor alter the quality of it, 


Except it jnlarge it:as if a Feoffor confirme the eſtate 
of the Feofftee upon condition, before the condition 


broken, it doth nor make ir abſolute. Anſwered, and 
agreed by the Court , that there is a diverſity, when 
the eſtate of him,to whom the confirmation is made, 
is upon au expreſſe condition 3 there the confirmati- 
on doth not toll the condition 3 bur if ſuch, feoffee in- 
feofte another withour condition, there a confirmati- 
on to the ſecond feoftee extinas the condition. Fe- 


oftee : 


(12) 
offee upon condition grants a'rent in fee ; the feoffor 
confirmes it to him and his heires, and after enter; 
for condition broken, yet the rent remaines, and h 
Littleton every fee ſimple land may be charged one 
way or other, Concurrentibus his, (5c. and the caſe ty, 
H. 9. is all one with our caſe , and here *tis the ſtron- 
ger, becauſe the grant and confirmation were by the 
ſame Deed, fo that the rent was never ſubjed to any 
condition. 


The Reflor of Chedingtons Caſe, 40. Elig. fo. 153. 


2. E. 6. the ReQor of Ched.demiſed the ReQory ts 
El Elderker for foureſcore yeares, if ſhe ſhould live ſo 
long ; and ifſhe dyed, within the ſaid terme, or alie- 
ned,that then her eſtate ſhould ceaſe, and then by the 
fame Indenture demiſes the premiſes to R. E. for fo 
many yeares, as ſhall remaine unexpired after the 
death, or alienation of El.for the reſidue of the terme 
of foureſcore yeares, if he ſhall live ſo long, without 
alienation, ggc. And ifhe dye; or alien within the ſaid 
rerme, then his eſtate ſhall ceaſe 3 and then by the 
fame Indenture he prants the premiſſes to W. for fo 
many yeares of the ſaid terme of foureſcore yeares, as 
remaine, if he lives without alienation,and if W.dyes, 
or aliens within the ſaid terme , that his eſtate ſhall 
ceaſe, and then he grants, gc. during ſo many of the 


foureſcore yeares, which ſhall be nnexpired to T. his 


executors and aflignes, which Indenture, and eſtare; 
was confirmed by the Patron and Ordinary 3 the Re- 
for dyes, T. dyes, W. dyes, and 19. Eliz. Ellerker 
_ dyes, after R. enters,and dyes, 18. El:z. the executor 
of T. enters, and aflignes to ]. S. the Succeſſor of the 
Recor enters, and Leaſes to B. who npon ouſter, 
brought an Ej. Firme. Reſolved for the Plaintifte, and 
that the Leaſe to T, is yoyd. Argued for T. w_ - 

emile 
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demiſe was good, and a difference taken þetwixt ter- 
minum annorum, and temps annorum, as in this caſe of 
the demiſe to T. during ſo many yeares of the foure- 
ſcore yeares,75c.not of the terme of foureſcore yeares, 
ifa Leaſe be made for 21. yeares, and after another 
Leaſe, to commence from the end and expiration of 
the ſaid terme of yeares, and after the firit Leaſe is 
ſurrendered, the ſecond terme ſhall commence pre- 
ſently, not ſo, if it were from the end of the faid 21. 
yeares. Reſolved that the demiſes to R. and W. are 
voyd, becauſe the terme that EI had, was ſub modo, 
if ſhe ſhould fo long live, which is determined by her 
death, ergo, no reſidue can remaine to R. and W. and 
ſo *twas adjudged between Greene and Edwards, and 
the Court agreed the diverſity betwixt the demifes 
toR. and W, and the demiſe to T.. *twas argued that 
the demiſe to T. was. voyd. I. Becauſe that the Lef- 
ſor had not power for to contract for the land during 
the foureſcore yeares, for he had but a poſſibility to 
have the Hand againe during the foureſcore yeares, 
viz. if El. dyed, which poflibilizy cannot be demiſed, 
but the Court delivefed no opinion to this poynt. 
2. That the Leaſe to T. was voyd, for the incertain- 
ty, how many yeares ſhould be behinde, at the death 
of El. a termor grants to B.'ſo many yeares as ſhall be 
behinde tempore mortis ſug, *tis voyd. Locrofts caſe ad- 
judged, a man poſſeſſed of a terme of go.yeares, upon 
marriage of his Sonne, demifſed the land to his Sonne 
for 70. yeares, to-commence after his death, the Lef- 
lor dyes, the leaſe was adjudged good, becauſe here 
he demiſed the land for 70. yeares, which is certaine, 
1 which, this difters from 7. E. 6. which diverſity was 
agreed by the whole Court. 3. That 'twas voyd, be- 
cauſe,he dyed in the life of E1.ſo that the incertainty, 
cannor be reduced to a certainty in his life time, and 
lo cannot reſt in the executors, a leafe ,to one for fo 
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many yeares as his Executors ſhall name; is voy, 
Note, a diverfity betwixt a covenant and agreement, 
which 1s Perfe&, and certaine, though it takes effe& 
in poſſeſiion, upon a future matter precedent z anda 
covenant and agreement incertaine,which is to be re- 
duced to a certainty by matter ex pof fa#o, for in the 
firſt caſe, the eſtate is bound preſently, in the other 
not, which was agreed by the Court. 4. It was mo- 
ved, if T. had been in life, the demiſe. could not reſt 
in him 3 T. dyed befcre R. or W. and R. ſurvived E, 
and by the exprefſe condition precedent, R. could 
not take, except El. dyed within the terme, and W, 
could not take, except R. dyed within the terme, 
and this is as much as to ſay, that if R.dyes before El, 
and T.cannot take,;exceprW.dye in the life of ELand 
R. ſurvived El. So that both precedent contingencies 
faile, v:z. the death of R.and W.in the life of El. and 
though the demiſe to R. and W. are voyd, yet the 
limitation precedent ( viz. the death of R. and W. 
in the life of El.) to the demiſe to T. 1s not voyd, for 
his intereſt may depend upon both the contingen- 
cies, for ſo was the intention of the parties, and this 
was aftirmed'by the whole Court , by Popham Chiefe 
Juſtice. The Leaſe to ©. was voyd for another cauſe, 
for it cannot commence upon a contingent,which de- 
pends upon another contingent, as here the demie 
ro T. depends upon the contingent annexed to the 
demiſe, made to W. and the demiſe to W. depends 
ppon a contingency annexed to the demiſe to R. 


Digges Caſe, 42. Eliz. fo. 173. 


( Digges was ſeiſed of the land in queſtion, and 
other lands in fee, and by Indenture 6. May. 
10. of the Qyeene covenanted ( in conſideration of 
marriage berwixt him and his wife, and for the ad- 

vancement 
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-ancement of T. their Sonne, and for two hundred 
20unds paid to him before marriage ) that he and his 
heires would ſtand ſeiſed to the uſe of himſelfe for 
ife, and after to T. in taile, and after to the uſe of 
imſelfe in taile 3 with a proviſo ( for the confiderati- 
ns aforeſaid, gc. ) that it ſhould be lawfull for him, 
at any time during his life, with conſent of certaine 
perſons, by Indenture to be Inrolled in any of the 
Kings Courts, to revoke any of the uſes, or eſtates, 
and for ro limit new uſes. 6. Maj. 12. of the Queene 

. by conſent , dc. by Indenture inrolled in the 

hancery, revoked the uſes and eſtates aforeſaid, in 
part of the land, and limitred the uſe of it to him and 
his heires 3 after, 20. Sept. 13. of the Queene, by In- 
denture with conſent, (5c. inrolled in Banck. M. 13. 
( 14. of the Queene, declared that for the payment 
of his debrs, that from the time of the inrollment of 
this Deed in Chancery, all the uſes in the firſt Inden- 
ture ſhould be voyd, and that the land ſhould be to 
the uſe of himſelfe in fee : after, C. 25. OFob. 14. of 
the Queene by Indenture covenanted for to levie a 
Fine of all his land, part of which ſhould be to the uſe 
of himſelfe and his wife, and his heires 3 which Fine 
was levied the ſame terme, afte: the Indenture dated 
20. Sept. was inrolled in Chancery, after C. enters, 
and makes his claime : and whether C. dycd ſcifed in 
fee of the land mentioned in the Deed of Reyocation 
of 20. Sept. was the queſtion. Adjudged, 1. that C, 
D. might revoke part art one time, part at another, 
till he hath revoked all ; bur he can revoke the ſame 
part bur once, except that he hath a new power, gc. 
to uſes newly limitted 3 for theſe words ( at any time ) 
amount to ( from time to time, (Fc. ) 2, That where 
the revocation is to be by Deed Indented to be in- 
rolled, this is as much as to ſay, as by Deed Indented 
and inrolled, and till inrollment no _reyocation Hal 
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be, for otherwiſe perchance none ſhall be. inrolled, 
3. Thar *rwas no perfeQt revocation by the Indenture 
of 20. Sept. till the Deed were inrolled in the Chan. 
cery 3 for though that the proviſFfof revocation in the 
firſt Indenture ſhall be farisfied with an inrollment,ij 
in any of the Kings Courts,yet for that the Indenture 
of revocation it ſelfe , limits the revocation to take 
effec, afrer the inrollment in Chancery, it ought to 
be fo. 4. That the Fine levied before the inrollment 
in Chancery ( which was before the revocation ) hath 
extint the power 3 ſee Albaines caſe before adjudged, 
and Popham Chiefe Juſtice ſaid, that without queſtion 
ſuch a power might be releaſed , for 'ris not meere\yill 
collaterall, but ſayours and taſtes of the eſtate of they 
land, which all the Court agreed. 5s. If the Fine had b 
not been, the auncient uſes were determined, with-WW *! 


our entry or claime,. becauſe he himſelfe was tenant 
for life of the land, and the a& of revocation is as þ 
ſtrong as claime ; and'this point was agreed in the r 


Earle of Salops caſe. 6. By the ſame' conveyance 
that the auncient uſes are revoked,others'may be rail ? 
fed, without claime, or other a&, and the Law adjud- 
ges a priority of operation, Whites caſe adjudged ac: 
cording. 


Maildmayes Caſe , 24. Eliz. fo. 175. 


A Uſe cannot be raiſed by any covenant, proviſo, ., 
bargaine,ggc. upon a generall conſideration, and , 
therefore if a man by Deed indented and inrolled,8c. P 
for divers good canſes & conſiderations; bargaine and } 
ſell his Land to another, and his heires nhl operatut 
znde, for no uſe ſhall be raiſed upon ſuch generall cot 
fcerations, for jt doth not appeare to the Court, thaWl - 
the baxgainor had quid pro quo. But the bargainee maj 
ayeie, that money or other valuable conſideration 
Was 
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was paid or given, if in trath ir was ſo , and the bar- 
gaine and fale is good. | 


It'was reſolved that when uſes are raiſed by cove- - 
nant in the conſideration of advancement of any of 
his bloud, and after in the fame Indenture a Provifo 
that the Covenantor may make Leaſes for yeares, &c. 
that the Covenantor in this caſe may not make Lea- 
ſes for yeares to his ſonne, daughter, or any of his 
bloud, much lefſe to any other perſon , becauſe that 
the power to make Leaſes for yeares was voyd, when 
the Indenture was ſealed and delivered. For the co- 
yenant upon this generall conſideration wfll nor raiſe 
any uſe, and no particular averment in this caſe may 
be taken 3 bur if the uſes be limitted upon a recove- 
rie, fine, or feoftment, there needeth not any confi- 
deration to raiſe any of the uſes. Reſolved , that the 
words ( other conſideration |) cannot compriſe any con- 
fideration expreſſed in the Indenture before the pro- 
viſo, for ( other .) ought to be in quality, nature, and 
perſon, difterent, and advancement of his daughter is 
a conſideration mentioned before. 


Anthone Mildmay bronght an action of the caſe againſt 
Roger Standiſh, for ſaying that Lands were lawfally 
alſured to John Talbott for 1 600. yeares , and that he 
was lawfnlly poſſeſſed of the fame tearme ; whereas 
in truth the ſajd Lands were not lawfully aſſured for 
the ſaid tearme, nor the ſaid John Talbott was lawfully 
poſſeſſed of the intereſt rhereof » And fo for flaunder- 
ing of the title by ſpeaking of the words, AMildmay 
brought an ation. Standiſh juſtified the words, ard 
ſhewed the title of- Talbott, and it was adjudged thar * 
the ation was maintaineable and good;although rhar 
Talbstt had a limitation of the Land by will,which _ 
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the reaſon that Standiſh ( being a man not learned in 
the Lawes ) affirmed the words, yet becauſe he tooke 
upon him the notice of the Law, and medled in a 
matter that did not concerne him,Judgement was gi- 
ven for Mildmay 3 Et ignorantia jurjs non excuſat. 


THE SECOND Book. 
Of Sir Edward Cooke, Lord, &c. 
Manſers Caſe , 26. Eliz, fo. 3+ 
—e.F tne be wlcanc and camct read, 
and be bound to doe an act of ſealing 


2 leg allurances, writings, &c. vpon tender, 
> <(  &c. heis not bound to ſcale and de- 


or if the ſame be truly expounded to him, it is good 
enough. Bur if it be read amiſle, or declared contrary 
to what it is,and therehy the illiterated man is decei- 
ved, he may very well plead non eff faum ; For the 
Law faith, it is not his Deed 3 and io it was adjud- 
ged in Throughgoads caſe , being the third caſe in this 
lecond Booke. Reſolved, that if a man be bound that 
a ſtranger ſhall doe an a, in ſuch caſe he rakes upon 
im, that he ſhall doe it ar his perill ; for he » \ich is 
bound, rakes more upon him for a ſtranger, then for 
him(elfe, in many caſes. If a man plead, that he hath 
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kept a man indemnified, &c. he ought to ſhew hoy, 
otherwiſe, where he pleads in the negative, Non fur 
damnificatts. £47” | 


Goddards Caſe, 26. El. fo. 4. 


AS obligation dated the fourth of Aprill Anno 2, 
EI. and delivered as the Deed of the partie 30, 
July An. 23. EL. adjudged the. Deed of the partie; 
for though the plaintifle in pleading, cannot alledge 
the delivery before the Date, becaule he is eſtopped, 
yet a Jury which are ſworne to ſpeake the truth, ſhall 
not be eſtopped. The Date of a Deed is not the ſub. 
ſtance of the Deed. For if it want date, or havean 
impoſlible Date, as the 3o. February,the Deed is good 
For there are three things of the eſſence or ſubſtance 
of a Deed ( viz.) writing in paper or parchment 
ſealing, and delivery. And if it have theſe three, al 
though it want , In Cujus rei teſtimonium Sigillum (y 


umn appoſuit , Cc. yer the Deed is good 3 and when! 


Deed is delivered, it takes efteGt by the delivery, nat 


- by the date. 


Throughgo0ds Caſe. 26. Eliz.. fo. '9. 


Eſolved, that *tis not materiall, whether the pa 

ty to whom the Deed is made, or another, by hi 
procurement 3 or a Stranger of his owne head, read 
the writing in other words,then the writing is, ſo thi 
he that ſeales ft, be a lay man, and ( without covini 
him } deceived, and the pleading of it is alwayes & 
nerall, without ſhewing. by whom *rwas read ; and 4 
ſhal! --oyde an obligation to B. by pleading that it 
did i. \.y menace of C. Reſolved, that ſuch a lay-mi 
is not bourd to deliver a Deed, ifno body be preſet 


that can reade it, in ſuch language as he can _ 
an 
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ſtand, and if it be read in other words, it ſhall not 
binde him, and *tis ar the perill of him to whom ris 
mad<, that the very efte& and purport of it be decla- 
red, if it be required, but if he doe not requeſt it, he 
ſhall be bound by it, though it be made contrary to 
his meaning. Reſolved, that it ſhall not binde, if the 
te& be declared in other words, then it is, as if the 
Deed had been read in other words. Two Juſtices, 
4 Feoftement of rwo acres, is read as of one, it ſhall 
not binde 3 ſee Manſers caſe before.” 


how, 
n fuit 


Wiſemans Caſe , 29. Eliz. fo. 1s. 


Enant in tayle of certaine Lands, the remainder 

to another in Fee ,. he in remainder by Deed in- 
dented and inrolled in confideration of bloud, &c. 
as for other good conſiderations, doth covenant to 
ſtand ſeized of the ſaid Lands to the uſe of himſclfe, 
and of the heires males of his body. And for defaulr 
thereof, to the uſe of the Queene, her heires and ſuc- 
ceſſors. After the Tenant in tayle in poſfeflion ſuf- 
fereth a common recoverie with voucher. And whe- 
ther it was a barre to the iſſue in tayle was the que- 
ſtion.z And it was adjudged that the ifiue in tayle was 
barred,for good conſiderations are;too general toraiie 
rol uſe, without ſpeciall averment, that valuable or | 
y vY other good conſideration was -given. Reſolved, thar 
ny | the Land ſhould continue in his name and bloud, is 
) thfſſ 2ot a conſideration to raiſe a vſe to the Queene, 
ind though the limitation to her, were ,, for the preſerva- 
« oe 3101 of the tayle againſt diſcontintances and barres, 
10 8 for there wants quzd pro quo. Reſolved, if he had ſaid 
in conſideration , that the Queene is the head of the 
mall <ale publique, and hath the care and charge, as well 
«ff ©2 preſerve peace, as for to repell hoſtility, yer *ris no 
1dr 890d conjideration, for Rings ex oficzo ought to go- 
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yerne their Sybje&s in tranquillity, which is implye; 
in the word ( King. ) And admit the conſideration 
had been ſufticient to raiſe a uſe to the Queene, ye 
that would not preſerve the eſtate tayle by force «j 
the A& 34.4.8. for no eſtate tayle' is preſerved hy 
the ſaid AR, except the ſame eſtate tayle be of the 
creation or proviſion of the Ring, and not where the 
eſtate tayle is given or created of a common perſon 
without proviſion of the King, as may appeare by the 
preamble of the AR. Reſolved, thar before the St 
tute of 34. H. 8. a common recovery barred a tay 
created by the Ring. , 


Lanes Caſe , 29. Eliz, fo. 16. 


T He Queene ſeiſed of a Mannor in right of he: 
L Crowne, by her Steward granted coppic-holl 
Lands, parcell thereof, to one by coppie, according 
ro the cuſtome in Fee. And after the Queene unde: 
the Exchequer Seale made a Leaſe of the ſame Lang 
to another for 21. yeares,, who granted the ſame 
Tearme to the coppie-holder, and after the Queene 
reciting the Leaſe for yeares, granted the reverſion 
thereof in Fee, the Tearme of 21. yeares expired 
The Patentee of the reverſion entreth upon the cop 
pic-holder, andthe entrie was adjudged good. Re 
ſolved;that the Leaſe under the Exchequer Seale wa 
£00d, by the uſage there, for the courſe. of every 
Court, is as a Jaw, of which the common law take 
notice, withour alledging of it in pleading ; and eve 
ry Court at Weſtminſter js bound to take notice of the 
Cuſtomes of other Courts, otherwiſe of Courts in the 
Countrey : and the order of Exchequer is to make 
Leaſes by ( Commitizmy ſuch land. ) Reſolved, that 
the eſtate of the Coppie-holder was determined bj 
the acceptance of the Leaſe for yeares ; And ſo it wi 
djudged 


(23) 


adjudged againſt the Coppic-holder , for notwith- 
ſtanding that the Coppie-tiolders eſtate is taken tobe 
but an eſtate at will, yet the cuſtome hath ſo eſta- 
bliſhed the eſtate of the Coppiecholder, that he is nor 
removeable at the will of the Lord, fo long as he per- 
formes his cuſtomes and ſervices : and by the ſame 
reaſon the Lord cannor determine his intereſt, by any 
at that he can doe. And fo it hath been adjudged 
many times. And the aceptance of this Leaſe was the 
proper ad of the Coppie-holder. Reſolved , that by 
the ſeverance of the free-hold from the Mannor, the 
Coppichold eſtate is not extinguiſhed. 


Baldwyns Caſe, 31. Eliz. fo. 23. 


her T vgs whichlye in grant, and take their effence 
oli - and effe& by delivery of a Deed, without other 
ing ceremony, as rent or common out of Lands, &c. by 
der the premiſles of the Deed to one Jgnd his heires, ha- 
16 | bendum to the grantee for yeares or life, this habendum 
me is repugnant to the premilles, for the Fee paſſeth by 
ne the premiſes by the delivery of the Deed, and there- 
jon fore the habendum is voyd. And when a man giveth 
«8 Lands by Deed in Fee by the premiſſes, habendum to 
op-Ml the Leſſee for life, there the habendum is voyd, and 
Rc when livery is made, the effe& of the Deed ſhall be 
15M -taken'the moſt ſtrongly againſt the Feoftor, and rhe 
e780 beſt for the Feoftee. 

ll When a ceremony is requiſite to the perfeQion of 
v-W an cſtate in the premiſſes limitred}, and to the eſtare 
he imitted in the habendum , no ceremony is requiſtte 
he bur anely the delivery of the Deed, alrhough the ba- 
kefſl hendum be of meaner. eſtate then the premilles, the 
a habendum ſhall ſtand good ang qualifie the generali- 
by tie of the premiſſes, as a Fee granted in the premif- 
ſes, habendum for yeares, it is for yeares, and no inhe- 
1 C 4 [itances 
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ritance. Note 3 There is a diverfity betwixt the eſtate 
implied in the premiſſes, ancexpreſfſed 3 as if A, 
grant arent to B. this is an eſtate tor life , bur if the 
habendum be for yeares, this is good, and qualifies the 
implication of the premiſles. 


Caſe of Bankrupts , 31. Eliz fo. 25, 


Eſolved, that a grant or afſignement of goods, by 
a Bankrupt, after the Commiſſion awarded, which 
1s matter of Record,of which every one ought to take 
notice , and though to a Creditor, in fatisfaction of 
his debt, is voyd, and thar a fale of ſuck goods, by the 


_ Commiitttoners, is good. Which fale, by the Statute 


of 13. of the Queene, opght to be equall, to every 
cne rate, and rate like, according to the quantity, &c, And 
the Court reſolved, that the proviſo'in the ſaid Sta- 
tute, concerning gifts bona fide, doth not make any 
gift good, but excludes them out of the penalty, &c. 
Commiiloners may ſell, by Deed,withour Inrollment, 
and though they have nor ſeene the goods z agreed, 
that the diſtribution ought tobe ſeverall, nor joynt, 
for the one debt; may be greater then the other, and 
in this eaſe the Jury found , that the Commilſioners 
fold the goods to three Creditors joyntly, bur fur- 
ther 3 that the Bankrupt was indebred to them in 
273. pounds, which ſhall be intended a joynt debt, 
and ſo good. Reſolyed, that the a& giveth benefit to 
ſuch as will come , and not to them that refuſe ; & 
vigilantibus, fs non dormnientibus, jura ſubventunt 3 and 
every Crediter may take notice of the Commitſion, 
being matter of Record. . 


Bettiſworths Caſe, 33. Eliz. in communi Banco. fo. 31. 


A Leafe for yeares was made of one Meſſuage, one 
E a Cloſe called Raynolds,and of divers other Lands 
| I1 
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in Dale > and afterwards ( the Leſſee being in the 


houſe ) the Leffor entied into the fame Cloſe, and 
maketh a Feoftmenr of the Meſlnage , and of the 
Lands therewith demiſed, and maketh livery in the 
fame Cloſe, and afterwards the Leflee reentrerh into 
the faid Cloſe. And if this was a good Feottment, 
and livery of feiſon of the ſaid Cloſe, ( the Leflee nor 
any for him being in rhe ſaid Cloſe ) was the queſti- 
on. And it was adjudged thar the livery and leifon 
was voyd, as well for the Cloſe as for the Meſſuage ; 
and the other Land therewith demiſed 3 For the Poſ- 
ſeſſion of the Meſſuage, which 1s his Caſtle, is a gocd 
poſſeflion of the Lands therewith demiſed, and ir 
matters not, whether livery be made on the Land 
within view of the houſe, or not. When a man ma- 
keth a feoffment of a Mefſuage cum pertinentii, he de- 
parteth with nothing thereby , bur thar which is par- 
cell of the houſe, as buildings, curtelage, and gar- 
dens. | 

If a Leſſee ſor yeares makes a Leaſe for a certaine 
Tearme of any paicell, and fo divides the polſeftion 
thereof from the reſidue ( if of this parceil fo feve- 
red ) Liverie be made the poſicihon in the refidue 
by the firſt leſſee, is not any impediment to the 
liverie of this parcell, otherwiſe if a Leſſee make a 
Leaſe, arwill ef any parcell, there his poſſeſſion of 
the reſidue ſhall hinder the Jiverie made in this par- 
cell, and with this judgement agreed all the other 
pony and Serjeants of Serjeants Inne in Fleete- 
reete, | , 


+ Deddingtons Cafe, 27. Eliz. fo. 32. 


Fing H. 8. Excerta ſcientid, Gyc. granted to A. for. 
LY 3<cl. Omnia illa Meſjuagia in tenura JohannisBrowne, 
Scituate in Well, ruper priorvatint de W . Spechant”. 
And 


—— : 
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convenient certainty. IT. £Qura generale nihil certum 


(26) 
And in truth the Lands lie in-D. in this Caſe *rwa; 
reſolved that the grant was voide by the Common 
Law, as well in cafe of a common perſon,as the King, 
becauſe the grant is generall, and is reſtrained to one 
certaine Village, and the grantee ſhall not have any 
Lands out of that Village, towhich the generallity 
of the grant is referred, for this Pronoune . Illa, hath 
his neceſfary reference as well to the Towne, as well 
az to the Tenure of I. B. for if eyther' the one or 
the other fajle, the grant is voide. And ſo it was 
adjudged, Per tot. cur. de Banco Regis. Reſolved allo, 


that this grant was nor holpen by the Statute of 34. 


H. 8. For no grants are holpen by this Statute, nor 
by any a& of confirmation, but ſuch as comprehend 


zmplicat. -And here no Tenements are mentioned, 
to be granted, becanſe the generall grant being in- 
tire,was referred to a falſity, and therefore it cannot 
be ſaid that the Towne was miſnamed, and great in- 
convenience would follow, if, &c. for the King 
ſhould be deceived, but the Statute helpes whe 
there is a convenient certainty, as a Mannor, Farme, 
Land, knowne by a certaine "name, or containing ſo 
many Acres, &c. So that it may appeare what things 
the King intended to paſſe. Note, tis the moſt ſure 
way, for the Pattentee to expreſſe as muchas he can 
in certainty, before-the generall words. 


SIR Rowland Heywards Caſe, In cur Wardor 37 
Eliz. fo. 35. | 


Ir Rowland Heyward ſeiſed of a Mannor in Demeans, 
and rents, in conſideration of money, doth de- 
miſe, grant, Bargaine, and ſell to A. the ſaid Man- 
nours Lands, Tencments, and the —_ 
an 


(27) 
and remainders with all Rents reſerved upon any de- 
miſe, ro have and to hold to A. and his afignes after 
the death of the Leffor for ſeaventeene yeares, ren- 


dring a rcſe, the Indenture was inrolled, and after 
the Leſſor by Indenture doth Covenant with B. to 


' ſtand ſeiſed of the premiſes, to the uſe of himſelfe 


and the Heires of his body, and no attornment was 
made to 4. The Queſtion was, What paſſed to 4 ? 
and it was reſolved by Popham and Anderſon chiefe 
Juſtices, and the Court, thar A. may have his eJeUti- 
on, eyther .to take the ſame by demiſe, at the com- 
mon Law, or by bargaine and Sale, Per Statutum 27. 
H. 8. without attornment, for 1t was one entire de= 
miſe, and bargaine of one Mannor without any 
fraction or. diviſion thereof. and this election r emain- 
«th ro.A. and his Executors and aſsignes,.for here is 
not FElecion, to claime one of two ſeverall things by 
one Title, bat to claime one thing by one of the two 
ſeyerall Titles, for where the things are ſeverall, no- 
thing paſſeth before Eleion, and the Election muſt 
preced e; but-when one thing paſſeth, the Elettion 
of the Title may be ſubſequent. For if I. have 3 
Horſes, and doe give to you one of them, the pro- 
perty comenceth by Ele&ion, and muſt be made in 
the life of the Parties. 


The Bi: of Sarum had a great wood of 1000 Acres, 
called Brerewood, and infeofted another of one Houſe, 
and ſeaventeene Acres, parcell of the, Wood, and 
made Liverie in the Wood Houſe; nothing paſlech of 
the Wood before Ele&ion and the Heire of the feof- 
= may not make Ele&ion. Bullxks Caſe, To. Elx, 

yer. | 
In caſe where cle&ion is given of two ſeveral things, 
he which is rhe primer Agent, and thar ought to doe 
the firſt a&, ſhall have alwayes the Election. As if 

d 


C28) 


a man ogrant a Rent of twenty Shillings or a Robe, the 
. Grantor ſhall have the; Elecion for he is the primgr 
Agent, eyther by paying the one or deliver ing the 
other. If a man- make a Leaſe reridring twenty ſhil. 
| lingsor a Rqhevrhe Leſſee ſhall have the®EleRion, 
Cauſa quf#*fÞra, but if I give unto . you one of my 
Horſes in my Stable, there you ſhall. have the Ele&:- 
---ON, for you are the Primer Agent, by taking or 
ſeiſing one of them, and fo of twenty trees in my 
Wood. Note for Ele&jons theſe diverfities. 1.Whien 
nothing paſſes to the grantee, &c. before Eleftion, 
there it ought to be made, in the life of the Parties; 
bur when the Eſtate paſſes prefently, &c: the Gran- 
tee, &c his Heire or Executor may ele. 2. When 
the ſame thing paſſes and the Donee, &c. hath Eledi- 
O!i, in what manner, &c. he will take it, the Donee, 
Heire, or Executor. may ele. 3. When EleGion 
is given to ſeverall perſons, the firſt ſhall. ſtand. 4. 
When Ele&@ion is given of two ſeverall things, he 
which ought to doe the firſt Ad; ſhall have Eledi- 
on. $5. When the thing granted is annuall, and to 
have ' continuance, there 'the Ele&ion remaines to 
the Grantor ( in caſe, where the' Law gives him E; 
lefion ) as well after the day as before, otherwiſe 
tis when the thing is to be performed, Unica vice, 


6. The feoftte, &c. by his a& may forfeit his EleRi-: 


On ; asif A. infeofte B. of two Acres, Habendum, the 
one for life, the other in Taile, and hee before E- 
Ic&ion makes a feofftement of both ; here the feof- 
for ſhall enter in which he pleaſes, for the wrong of 
the feoffee. 75. Though the Lefſees here enter 
generally, yet they may ile after 3 fo, if one be 
Executor, and Deviſee of a terme, and enters gene- 
rally, &c. and after the Leſſees, in the principal calc, 
made Eledion, for to take by bargaine and Sale, 
and had theRents, | F 
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The Biſhop of Wincheſters Caſz, 38. EL fo. 43. In 


a prohibition. 


Eſolved, that at common Law, none had capaci- 

ty to take Tythes but ſpirituall perſons, or Per- 
ſona mixta, as the Ring, and regularly no meere Lay 
man was capable of them ( except in ſpeciall Caſes ) 
for he could not ſue for them in Court Chriſtian and 
regularly, a lay man had no remedy for them , till 
32. H. 8. A Lay- Man may be diſcharged of 
Tythes, ar,the common Law; by grant or by compo- 
ſition, but not by preſcription, for ir is commonly 
-N BY faid in our Law-Books, thar a lay man may preſcribe, 
l- 8 In modo decimandi, but nor In non decimando. And the 
© WM reaſon is, becauſe he is not ( except in fpeciall Ca- 
BY {es ) capable of Tythes at the. common Lai, before 
- WY the Statute of 32. H. 8. Cap. 7. And therefore with- 
© WH out ſpeciall matter ſhewing, it ſhall nor be intend- 


| e&d that he hath any Lawfnll diſcharge, and in favour 
WW of the Holy Church ( although it may have a law- 
4 full comencement .) the Law will nor ſufter this 
preſcription In nom dectmands, to pur it tothe Tryall 
of lay men, which ſooner will ſtraine their conſcience 
\ for their private benefit, then render to the Church 
; the duty which belongerh to it. . | 

A ſpirituall perſon that was capable of Tythes ar 
the common Law in pernancy may Preſcribe to be 
diſcharged of Tythes generally, or to have a portion 
of Tythes in the Land of another. 

Before the Counſell of Lateran, every man might 
give his tythes to any ſpirituall perſon that he wauld; 
and if the Lands of rhe Biſhop were diſcharged in 
his hands abſolutely by preſcription, the demifing jr 
toa lay man cannot make it chargeable, and the Bj- 
ſhop might reſerye the greater Renc, 


And 


C30) 
And in diſcharge of Tythes, the Judges of our Lay 
doe know, that the Ecclefiaſticall Judges will no 
allow any ſuch allegation, and therefore a Traverſe, 
Abſqi hoc quod judices placitum, (yc.* recuſarunt, is inſut. 
ficient for the refuſall is not materiall, forthe party 
might have a prohibition, before any- plea pleaded 
by him , but in ſome Caſes, the refufall is traverſ 
ble, as twas adjudgd in"Morr7s and Eatons Caſe, where 
twas pleaded that the plaintifte did not read the Ar- 
ticles, &c. and that the Ecclefiaſticall Judge refu- 
fed this Plea ; But the truth is, a man may preſcribe 
that hee andall others whoſe eſtate he hath in the 
mannor of D. time out of remembrance. have paid 
to the parſon of C. for the time being, one certaine 
penſion yearly, for the mainteinance of Divine ſer- 
vice there, in contentation of all Tythes, renewing, 
or happening within the ſame Mannors and preſcribe 


in reſpe& of the penſion payd, &c- to have all the 


Tythes within, &c. and this was 'adjudgd good in 
Banco Regis, Mich. 39. Et. 40. EL Rowlo 199. And 
thata lay-perſon _ ſue for the Tythes, &c. Forat 
the beginning it ſhall be intended, that the Lord 
was ſciſed of the whole Mannor, before any tenancy 
was derived out of the fame, and then by compoſiti- 


on or other lawfull meanes, the Lord*had all the 


Tyrhes within the Mannor, for the faig Penſjon pay- 
mg to the parſon, and the Law intends it was for Di- 
vine ſervice, Et pro bono  Eccleſtz, the reaſon of whch 
intendment is the continuall uſage, time out of re- 
membrance. And upon ſuch ſpeciall matter, a man 
might have Tythes as appurtenant -toa Mannor, for 
he preſcribes in a Le eſtate in the Mannor,and there- 
fore cannot have them in groſfe, . but twas adjudged 
Winſcombs Cale ina prohibition, that a man cannot 
pane generally in'him, and all thoſe, &c. to have 

ythes appurtenant to a Mannor, without ſpeciall 
mat- 


"+ 3+) 


atrer ſhewne, becauſe Tyrhes are due Jure diving. 


The Arch-Biſhop of Canterburies Caſe, 38. Of the 


Lueene, fo. 46. 


A Religions houſe in M. was given to E. 6. by the 
Statute of 1, E. 6. a ReQtory which was impropri- 
ated to ity was'granted to the Arch-Biſhop of Cantur- 
bury, who leaſed to the Defendant, and Land within 
M, parcel| of the ſaid C olledge, came to the Lord 
Cobham, and from him to the Plaintiffe, who ſhewes, 
that the Maſter of the Colledge was ſeiſed of the ſaid 
Land,and ReRorie, Simul (5 ſemel, as well at the mak- 
ing ofz1.N8.as of 1.E.6. Reſolved, that this Colledge 
came to the King by I. E. 6. onely, f or when =_ 
8. ſpeakes of diſſolution, renouncing, relinquithing, 
forfeiture, giving up ( which are inferior meanes by 
which, &c, J)' or by any other meanes, cannot be in- 
tended of an a& of Parliament, which is the higheſt 
manner of conveyance that can be, and the makers 
would have placed this inthe beginning if they had 
intended it. Biſhops are not included within 13 of 
the Queene, which begins with Colledges, Deanes, 
and Chapters, &c. *Alſo 1. E- 6. Enacts, that all 
Colledges by this Parliament ſhall be in acuall poſ- 
ſeſſion of the King, which laſt a& being of as high 
nature, as the firſt, it cannot come to the King by 
31, H.8. andit was never pleaded, that of Colled- 
ges which came by I. E.6. the King was ſeiſed V7gore 
of the Statute of 37. H. 8. Reſolved, that neither the 
AQ, nor the meaning of 31. H.8. extends to other 
Colledges then ro thoſe, which came to the King by 
31.H. 8, forit ſhould þe abſurd, that a Branch of 
the at of 31. H, 8. ſhould &xrend. to a future AR 
of which the makers of 31. without a ſpiric of pro- 
phecy could not haye foreknowledge : and the _ 


C397; 
of 31. concludes, in as large manger as tle Tate Ah 
bots, &c. which late, as it hath been agreed, eX&tend; 
onely to thoſe to be diffolved by z1. Reſdived, ( ad: 
mitting that the Colledge had egme to the King by 
31. H. 8.) that ſuch a generall allegation of upiry of 

poſſeſſion, of the Reftory, and the Landwith it, wx 
not ſufficient, for no unity ſhall be ſufficient, but lay- 
full and perperuall uniry of poſſeſſion , time out of 
minde.as *twas adjudged in Knightly and Spencers caſe; 
and that the general] allegation of the plaintifte, that 
the Maſter of the Colledge at the making of r. E, 6, 
held the Land diſcharged, is not good, without ſhey- 
ing how, either by preſcription, compoſirion, or othet 
lawfull meanes, as *cis adjudged in the Biſhop of Wik- 
cheſters caſe 3 otherwiſe, if the Land had come by 31, 
then by force of the ſaid branch of diſcharge , ſuch 
generall allegation had been good. Reſolved; that no 
Ecclefiaſticall honſe, except religious,was within the 
Statute of ZI, H. 8. Reſolved,, that thengh 1. E. 6, 
faich, that the Ring ſhall have the lands of Colledge ſWhe 
in as ample and large manner*as the ſaid Prieſts, &c. en- Mp4 
joyed the ſame : yet theſe generall words doe not W# 
diſcharge the land of any tythes. for they doe not iſſue {©Ta! 
out of the land 3 for a Prior had tythes againſt"h I} de 
own Feoilment of the Mannor, and *tis no good cauſe © C0 
of prohibition, to alledge unity of poſſeflion in a Col- I* 
ledge, which came to the King by 1*E, 6. as *tis up iſ 
on 3i, H.8. in Abbyes, &c. For the'Statute of I. £.6. WW 
hath no ſach clauſe of diſcharge of payment of tythes I ic 
as 31. hath, and therefore ſuch perpetuall unity will © 4: 
not ſcrve npon 1. F. 6. So *twas likewiſe reſolved be- If fo 
twixt Greene and Buſſkin. i 


Sir Hug) 


ugh 
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Sir Hugh Chilmleys caſe, 39. of the Queene. fo. $0, 


Enantin Taile, the remainder in taile, the re- 
mainder.bargaines and ſells the Land and all his 


eſtate to . S.' to have for the life of Tenant in taile, 


he remainder to the Queene, &c. upon condition 
hat the <ftate ſhall be voyd upon render of 10, 1. 
enant in-taile ſuffers a Recovery, to the uſe of him- 


ſelfe and his heires, after the remainder tenders the 


en pounds 5c. Reſolved, the remainder to the 


Queene was voyd. 1. Becauſe the grantee; for life of 


enant in taile, tooke nothing , for 'tis a voyd grant, 
or the grantee ſhall never have any benefir by ir, 
but ſuch a grant of a reverſion were good, for he ſhall 
ave the ſervices 3 but a leaſe for life of J. S. the re- 


mainder'to#}: H., for life of J. S. is good, for this may 
rake effett, by forfeiture of tenant for life ; and re- 


mainder die#ur, qaaft terra remanens, which cannot be 
here, and the remainder muſt take effte& when the 
particular eſtate ends, . (5 vana eff 7lla potentia, que nun- 
quam venit in aftum. And the poſitbilicy for tenant in 
taile to'enter in Religion, ſhall not make rhe remain- 
der good, becauſe?ris' remote, and it ought to be a 
common, (5 propingua poſſibilitas, which ſhall make the 
remainder good, as death, coverture, dying without 
iſſue ; remainder'to a Corporagion, which is not mn 
eſe, is voyd, thovgh ſuch be efe&ed during the par-. 
ticular eſtate. 2. Becauſe the Law will never adjudge 
a grant good, by reaſon of ſuch a forraine poſſibility, 
for, *ris potentia remotiſſima (x vana,and by intendment, 
mmquam venit in aFum. 3. Becauſe the remainder be- 
Ing renant in taile, granted all his eſtate for the life 
of tenant in taile, ſo that there is no remainder lefr m 
the grantor, but in ſuch caſe, the eſtate taile is. in 
abeyance. Blithmans caſe: _—— the Queene agreed) 

renan: 


34 Buckleys Caſe. 
tenant in taile covenants to ſtand ſeiſed to the nſe 
himſelfe for life, and after to his eldeſt Sonne in taile, 
the remainder to the Sonne is voyd 3 for when he hal 
 limitted the uſe ro himiſelfe for his owne life, *rwass 
much as he could limit by Law. Refolyed, ( admit. 
ting the remainder good to the Queene) rhat the 
common Recoverie;hath barred the'eſtate,of the fir 
grantee, and ſo the condition during his life 3 for *ti 
out of the Statute of 34. H. 8. being nor of the gik 
of the Queene, &c.as Wiſemans caſe is before adjudged, 
A revertioner npon an eſtate taile , grants upon con, 
dition, a Recovery barres the reverfion, and conditi, 
on, and as Capels caſe is before adjudged, if the reve 
fionor, or he in remainder grant a Leaſe, &c. and te 
nant in taile ſuffers a recovery, the poſſeſſicn ſhall ne 
ver be ſubje& to ſuch charges. Reſolved, that the pay 
ment to the firſt grantee , cannot deveſt "the remain 
der out of the Queene.-.T. Becauſe the condition 
during the life of the firſt grantee, 'was diſcharged 
2. Becauſe, he that takes benefit of a condition, 
onght to have the intire eſtate, with which he depar 
ted, which cannor be here , for the eſtate of the fir 
grantee, was barred by the recovery. 3. The tende 
ro the firſt grantee, was to the intent; for to reveſt hi 
eſtate; which cannot he, becauſe, *rwas barred, an! 
therefore the payment cannot deveſt the remainde 
out of the Queene. , TOS 
Buckleys Caſe , ” Eliz. in Communi Banc. 
d. $8. 


Enant for life,the remainder in Fee, tenant for lik 
maketh a Leaſe for foure yeares in March 20. E 
the Leſſee entreth tenant for life, granteth the tene 
ments aforeſaid to C. to hold from the feaſt of Saint 
7ohn Baptiſt next enſuing for life, after the faid F _ 
e 


Enckleys Cafe. 25 

the tenant for.yeares attornes, the yeares expire, C. 
enters, and maketh a Leaſc at will to D. to whom the 
tenant for life ſevietha Fine, he in remainder in Fee 
entereth and maketh a Leaſe to Buck/er the tenant ar 
will, entreth upon him, and Buckler the plaintifte 
bringeth an ejedzone firme, and judgement was given 
for the plaintifte. Fn this caſe divers things were re- 
ſolved Firſt, that the grant to C. was voyd, for the 
Law maketh conſtruction upon the whole grant, and 
an eſtate of Free-hold may not commence m futuro. 
The office of the \premiſſes of a Writing ( viz. ) 
Feoffment , Leaſe , &c. is to exprefle the grantor 
the grantee , and the thing granted. And the office 
of th= habendum is to limit the eſtate ; ſo that the 
generali implicarion of the eſtate, which ſhould paſſe 
by the premiſſes, -is alwayes controlled and qualified 
by the habendum ; as a Leaſe to two, habendum to the 
one for life, the remainder to the other for life, here 


the generall implication of joyntenancy is altered, 


and the habendum is not contrary to the premiſſes, for 
in the premiſſes no certaine eſtate is paſſed, and the 
grant being voyd at the beginning, the attornement 
after Midfommer, ſhall not make the reverſion to 
paſſe. For quod ab initio non valet , traftu temporis non 
convaleſcet. 4 

Reſolved, that when the grantee entered, by co- 
loupof this voyd grant, he was a diſleiſor ; but when 
the grant is good at commencement , bur i to have 
Its perfe&ion, by an a ſubſequent, as livery, or at- 
tornement, and the grantee entefs before the per- 
fetion, &c. he is not a difſeifor, bur a tenant at will. 
And if the Fine had been levied, to the diſſeiſor, com e 
ceo, 8c. He which had the right of the remainacr, 
might enter for a forfeiture, for a right ofa Particular 
cſtare may be forfeited, and entry given to him, who 


2 hath 


36 Beckwithes Caſe. | 
hath but a righr. Reſolved, the Fine being levied to 


tenant at will, *tis a forfeiture, and he which hath the 
right of rhe remainder, may enter, and the tenant for 


life, and at will, ſhall be eſtopped to fay , quod parte; | 
Fins nihil habuerunt, and of ſuch eſtoppells, which are 


by matter of Record, and trench to the dif-inheri- 
tance of thoſe in reverſion, &c. they ſhall rake ad- 
vantage, though ſtrangers to the Record ( for they 
are privies in eſtate. ) A diſſciſee levieth a Fine toa 
ſtranger, the difſeiſor ſhall hould the Land in this caſe 
for ever, for the difſeiſee againſt his owne Fine may 
not claime the Lands, and the counſee may not er 
ter, for the right which the conuſor had, may not be 
transferred to him, but by the Fine the right is ex- 
tin&, whereof the diſſeiſor may take adyantage, 


Beckwithes Caſe , 27. Eliz. fo. 86. 


F the husband and the wife levie a fine of Lands, 

whereof they are ſeifed in right of the wife, and 
the husband ſolely declare the uſe of the fine,this de 
claration ſhall binde the wife, if her difaſcent doe not 
appeare, although her aſſent to the limitation of the 
uſes dce not appeare, . for it ſhall be intended ( if the 
contrary doe not appeare ) that, ſhe joyned' with 
him, alſo in the declaration of the uſes of the fine, 
Bur if the husband deelare one vſe, and the wife ano- 
ther uſe, they are both voyd 3 the declaration af the 
uſe, inſues the ownerſhip of the" land ; for the one 
( wiz. ) the: wife is not ſur juris ſed ſub poteſtate vin, 
and hath the eſtate of the Land, and the husband is 
_ futjurts, and hath not the eſtate 3 and if a fine be re- 
veried by nonage of the wife, all the eſtate ſhall be 
reſtored to the wife fag ; for all the eſtate pab 
{cd from her by the fine, and ſoit was adjudged Band 
"regis, in Worſeleys caſe, 
Reſelycd, 


Winningtons Caſe. - 37 


Reſolved, thatthough the variance of the limitati- - 


on, be onely in one eftarte, and they agree in all the 
other, yet all isvoyd. Burt if two joynt tenants, or 
two having ſevegall eſtates, vary, *tis good, for every 
of their parts,and ſhall be direfted by their intereſts ; 
but if the variance had been in limitation of part of 
the land, and they had agreed in the uſe, it ſhould be 


yoyd for that part, and good for rhe reſidue. 


Note, That though the husband might diſpoſe of 


the land duxing coverture,yet, for the cauſe aforeſaid, 


his declaration was voyd- 

If A. tenant for life, and B. in reverſion or remain- 
der, both levie a fine together, generally the uſe ſhall 
be to*A. for life, the reverſion or remainder to B. in 
fee, for either of them grants that which lawfully he 
may grant, and-either of them ſhall have the uſe, 
which the Law veſteth in them , according to the 
eſtate, which they would convey over. | 


Winningtons caſe, 40. of the Queene, fo. 59. 


\ \ T TInfeofted B:upon condition, to regive to the 
* Feoffor for life, the remainder to ). Sonne 


and heire of the Feoffor, the Fec ffor enters,and takes 


the profits, without agreement;or contradiction of the 
Feoffee, and leaſeS'to D for 21: yeares, and yer con- 
tinues poſſeſſion, the Feoftee acknowledges a Starnute 
oþ the Feoffor makes a feoffement, to the uſe of 
himſelfe for life, the remainder to his ſecond Sonne 
In taile, &c. and. dyes, the Feoftee enters, and in- 
feoftes the Sonne and heire, upon which the ſecond 
Sonne enter$, &c. Reſolved, that thovgh the intenr1- 
on was,that the Feoftee ſhould make an eſtate to him 
for his life, when he hath entered without agreement 
of the Feoftee,'ris a difſerfin, and the rather, becauſe, 
as owner of the land, he tooke upon hin to make a 

D 3 Leaſe 


/ 


23 Weſtcots Caſe. | 
Leaſe for yeares. Reſolved, that by the Leaſe by In. 
c<nture, he hath diſpenſed with the condition,during 
the terme. Reſolved, thar when the Feoffor diſfeiſes 
the Feoftee upon condition,and the Feoftee acknoyw. 
ledges a Statute,&c. This is no diſability; to cauſe the 
Feofftor to enter, for the right of the Feoffee, is not 
ſubje& to the Statute, but when the Feoffee in poſ- 
ſeſſion takes a wife , grants a rent, or acknowledgesa 
Stature: the land is preſently ſubje&, &c. And though 
upon entry he may be diſabled, yer, till then he is 
not, becavſe the wife may dye, or the Statute be re- 
leaſed, and then he may enter, and performe the con- 
dition ; and the Feottor by his feoftement hath ex- 
tin& the condition, ſo that the Feofftee may enter, 
and when he hath infeofted the eldeſt Sonne, he hath 
gone well. 


Weſicots Caſe in Communi Banco. 4.1. El. fo. 60. 


| be a man make an eſtate to three, and to the heires 

of one of them 3 one of them in this caſe hath Fee 
ſimple, and yet the joynt eſtate conrinues, for it 15 all 
one eſtate, created at one time,and therefore the Fee 
{imple cannot drowne the joynture, which taketh e- 
fe& with creation of the remainder jn fee ; but when 
thrice joyntenants are for life , and after one of them 
purchaſe the Fee, or elſe the Fee diſcends to him, 
there the Fee fimple doth drowne the eſtate forlite, 
for the eitate for life was in eſſe befGre. 

Note, by this reſolution, if tenant for life grant his 
eſtate to him in the reverſion, and a ſtranger, *risa 
ſurrender for the moity, and the benefit of ſurvivor 
not regarded ; fo the douht in 9. H. 6. well reſolved. 
Refolved, upon view of three preſidents, that judge- 
ment ſhould be given'for the plaintifte, upon a: de- iſ £ 
mife made by husband and wife, without alledging it IW 4 
to be by Deed. Towers 


Tookers Caſe. 39 
Tookers Caſe, 43. Eliz. fo. 66. 


Ohn Arundell ſeiſed of Lands in Fee, maketh a Leaſe 
thereof to A. and B. for their lives,and after grants 
he reverſion to C. for his life, ro which granc A, 
doth atturne being joynt tenant with B« and after A. 
by his Deed: doth ſurrender to- C. all his eſtate, title, 
and intereſt, &c. and then dyeth 3 C. entereth claim- 
ing to hold in'tommon with B. and whether his en- 
tree was lawfull, or no, was the queſtion, and judge- 
ment was given, that it was lawfull, for the atrorne- 
ment of rhe one tenant for life, ſhall veſt rhe entire 
reverſion in the grantee, becanſe the eſtate of the 
joynt Leſlees is entire, and every joynt tenant is ſei- . 


ſed per my, @ pro toy”, and by conſequence the rever-/#7:? 


4 


fion, which 1s dependent and expectant upon this e- 
ſtate is entire alſo, and the atturnement of the one 
joynrenant is the atturnement of both. Attourne- 
ment is a lawfull a& : if one -joyntenant afſigne 
Dower, *tis good. Alſo, the attornement paſſes no 
intereſt from him that attournes, but perfe&s the 
grant of another. And if one joynrenant give ſeiſure 
of rent that ſhall binde the other , bur in a quid juris 
clamat , or quem redditum reddit , or per que ſervitia, ' 


| one joyntenant ſhall nor be permirred to atrourne 
without his companion, for doing of prejudice to his. 


companion. By Popham one joynt-tenant, may pre- 
judice another inthe perſonalty, but nor in the real 
ty ; if one take all the profits, or releaſe a perſonal! 
ation, the other hath no remedy, becauſe of the pri- 
vity and truſt betweene them, and the folly impured 
to him, to joyne with ſuch a companion. 

Note, if a tenant have notice of the grant by a ſtran- 
ger, and doe give his afſent thereunto, it is a good 
atturnement , although it be in the abſence of rhe 

D 4 grantcees 
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40 Lord Cromwells Cafe. 
grantee, but diſagreement, ought to be to the party 
himſclfe, or doe atturne for any.part > It 15 good for 
the whole , for- the intent of an atturnement is bur 
onely an afſent to perfe@ the granvof; another, and 
he which atturnes cannot apportion, divide, or alter 
the grant. | 6-6 
Lord Cromwells caſe. 40. of the Queene: fo. 10. 
| re bargained, &c. the Mannor bf Alexton, to 
2 which the Advowſon of A. was appendant, by 
Indenture, to have, as after in the ſame Indenture is 
mentioned, and B. covenanted to ſuffer a common 
Recovery, to the uſe of Andrewes and his heires, ren- 
dring 42. pounds per annum to B. and his heires, with 
a nomine pene. And further, *twas cavenanted, and 
agreed, as well, for the aſſurance of the Mannor to A, 
as of the rent to B. that B. ſhould levie a Fine; &c, 
r0 A. and his heires, and A. by the ſame Fine, ſhould 
render arent of 42. pounds per annum, &c Provided 
alwayes, that A. by Deed, ſhould give the Advowlſon, 
&c. to B. during his life, and if it did not become 
voyd, during his life, one turne to his executors, & 
And further, *twas covenanted, and agreed, that all 
allurances afterwards to be made , ſhould be to the 
uſe of this Indenture » &c. after a recovery was had, 
and after B. and A. levie a Fine to Perkins, and he 
renders a rent of 42. pounds to B. and the Mapnor 
with the Advowſon to A. A. dyes4 withour granting 
the Advowſon, and B.ydid not requeſt it, B. enters 
for condition broken, and by Indenture inrolled;bar- 
gained, &c. to the Lord Cromwell, by which he ente- 
red, and vpon the reentry of the Sonne and heire of 
A..broughr an Afliſe. 
In this Caſe is ſheſved when this word ( proviſo) 
or ( provided ) maketh a condition, and when = 
whicl 


Lord Cromwell; Caſe, 41 


which upon long debate was judged by all the Juſti- 
ces of England. "0 ; 
ut It was adjudged that the Law hath not appointed 
id WY any place in a deed or inſtrument, proper or particu- 
@ © lar to a condition, but in whar place it pleafeth the. 
»» parties, and this word ( proviſo or provided |) is as 
apt a word to make ay {ſtate conditionall, as Sub 
conditione, 6r any other word of condition, but not- 
withſtanding when this word proviſo maketh an E- 
to MW ſtate or intereſt conditional, three things are to be 
y WM obſerved. Firſt that the proviſo doe not depend up- 
is MW on another ſentence nor participate thereof, but 
n WW ſtand originally of it ſelfe. 


n- Secondly, that the proviſo be the word of the 
h MW bargainor, Feoffor, Donor, Leffor, &c. 
d Thirdly, that it be compulſory to enforce the bar- 


\, W gance, Feoffee, Donee, Lefee, &c. to doe an a, 
c, 8 and where theſe concurre, it was reſolved, that it" 
d WW was a condition, in what place ſoever it be placed, 
4 | for Cujus eft dare- ejus*eft diſponere. And although 
1» MW words of- Covenant be contained in the fame clauſe 
e MW of the proviſo it ſelfe, yer ( the proviſo being in 
; propente of Law a word of condition _) itſhall nor 
i MW loole- his force, and fo it hath beene judged, In 
e MW Symſon et Titterell, 26. El. Serjeant'Bendlowes demyſed 
, WW fo Titterell certaine Lands in Eſſex, forforty yearess 
e MW Provided alwayes, and it is Covenanted and agreed 
r MW berweene 'the ſaid Parties, That the Leſſee, &c. 
p WM ſhould nor alien, and this was adjudged a condition, 
s W by force of the proviſo, and.a Covenant alſo, by force 
- W of th'other words. Alſo it was adjudged in Banco * 
» | Regis 36. EL betweene the Earle of Pembrooke,Plain- 
i ritte, and Sir Henry Barkely Defendant. "The Earle 
granted the Office of the Lievtenant-ſhip of the 
) = Weſt part of the Forreſt off Fronſlewood, in Com. 
» | Somerſet, to Sir Mawrice Barkely, Father of the = 
1 ir 


42 Lord Cromwells Caſe. 

Sir Henry in Taile 3 provided alwayes and the faid 
Sir Mawrice Barkeley for him, &c. doth Covenant to, 
and with the ſaid Earle, that neyther he the ſaid 
Earle nor any of his Heires Males, -&c. . ſhall cur 
downe any Wood growing upon any Part of the pre- 
miſes. And it was reſolved by. all the Juſtices: of 
England, upon argument before them-at Serjants 
Inne; that alchough the proviſo was couplell with the 
expreſſe Covenant of the Graiitee, and'every condis 
tion ought to be created by the words* of the Gran- 
tor, Donor, Feoffor, &c. yet in- judgement of Lay, 
this word (provided ) was 'a condition created by 
the Grantor, although all the refidue of the ſent- 
ence be the words of the Grantee, for ( proviſo ) 


being an apt word of a condition, -the-ſame ſentence . 


containeth the words of the Grantor, purporting a 
condition, and the words of the Grantee compre- 
hending a Covenant. FE 

This word ( proviſo )) when it —_—_— upon 


| another ſentence, or hath reference to another part 


of the deed, derh not make a condition, bur a quali- 
fication or limitation of the ſentence or part of the 


deed, to which it is referred. .As in a Leaſe withouy 


impeachment of waſt, provided that he ſhall not doe 
voluntary waſt, grant of a Rent charge, provided that 
the Grantee ſhall not charge the Grantor, &c. Re- 
ſolved, that B. ſhall haye the Rent, -notwithſtanding 
that before the Reddendum, the vſe in ms veſted 
by the recovery in A. and notwithſtanding *rwas ob: 
jected, that the Rent ought to be limitted out of the 
Eſtate of the Recoverors, for 27 H. 8: hath an ex- 
prefle clauſe, Where diverſe be ſeiſed, to the intent, 
that one ſhall have an annuall Rent, the fame perſon 
be adjudged in poſſeſſion, and ſeifin of the ſame rent, 
as if a ſutticient grant Wad beene made, and ſo here 


the intent, being that B. ſhould have the Rent, con- | 


 fruction 
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ſirRion ſhall be made, Vt 'res magis valeat: quam pere- 
at. Reſolved, that the fine leavyed by B. and A. ta 
P_ hath not extma thecondirtion ( and this was the 
great doubr of the;Caſe) 1. Becauſe by the gene- 
rall Covenant *tis declared, thar all affurances after- 
wards to be made, ſhould be to the uſes and intents 
in the ſame Indenrture, -and tono other ; and' the 
Indenture thvends that the condition ſhonld be ſaved: 
as the Lord releaſes all his right in the Land, faving 
his Rent. Pytnams Caſe, 4. 5. P. and M. Dyer: 
Feofftement ofa Mannor rendring Rent, and a reen- 
try, and a Covenant by any Indenture to Leavy a 
fine, which ſhould be to the uſes and intents of the 
firſt Indenture, and to no other uſe, which was leavy - 
e&d according, with the uſuall words of releaſe of all 
his righr, yer, reſolved that neither the Rent, nor 
the condition was deſtroyed; and 23. of the Queene, 
Tuſſers Caſe,.@ rent reſeryed by a fine before, was not 
deſtroyed by a common recovery, and generall entry 
into warranty, and 34, of the Queene in Clever and 
Childs Caſe, adjudged according to Putnams Caſe : 
for the ſame reaſon twas adjudged in this Caſe, 14. 
of the Queene, for the Advouſon of Alexton, for, 
Modus et conventio vincunt legem, and Covenant and a- 
greement of the parties hath power: Firſt, to raiſe a 
uſe. Secondly, to declare nſes upon fines, recove- 

ries, &c. Thurdly,. for to preſerve Rents and condi- 
tions, and for to dire@recoveries, fines, &c. and the 
ſaving may be contained in. angther deed, delivered 
at the ſame time. ' And theſe commo? affurances, as 
fines, and. recoveries, are to be confirued, according 
to the intent and common uſage, wr.hout prying in- 
to them with Eagles'eyes. Allo, here the Bargaine, 
&c. recovery; &c,, fine. &c. though made ar ſeverall 
times, yet, all by mutuall ——— are but one af- 


ſurance, and tend for to peftet a bargaine, &c. and 


there- 


44 Lord Crotewells Caſe. | 


therefore the one ſhall not deſtroy the other, reſol: 
ved, that except in ſpeciall caſes a fine, Sur grant ( 
render, cannot be averred by word'to another uſe, 
then is in the fine, feoffement, &c..-yet in ſome caſe, 
it may be ruled In part by averrement; by word,when 
the originall contratis by deed 3 but a man may by 
word averre another conſideration, which ſtand 
with the conſideration expreſſed, bur not againſt it: 
Reade the Bocke at large for this purpoſe. 
Reſolved, that by the death of A. the condition 
was broken, for when the Feoffee or Grantee is to 
doean a to the Feoftor, &c. upon condition, and 
no time is limitted, regularly, the_Feoffee may doe 
it atany time during his life. If the Feoffor or Gran- 
tor doe not haſten the ſame by requeſt, and tupon 
requeſt and day or time limitted, the Feoffee or 
Grantee ought to doe it accordingly : and ifno re- 
queſt he made,and theFeoftee or Grantee that ought 
to performe the condition dye, the condition is 
broken. Yet, this generall rule admits an'excepti- 
on, for, here in caſe of an advowſon, he hath not 
time during his life, though no requeſt be -niade, 
but upon contingency, to wit, if no avoydance fall 
in the meane time, for if the Grantee ' ou till th 
avoydance fall Ipſo faFe, the condition is broken, for 
B. cannot have all the preſentations during his life, 
which was the effec of fa grant, and the Advowſon 
is come into another plight then twas. Burt where 
the day is certaine for the* performance, and the 
party dye beforey the condition is diſcharged, be- 
cauſe the performance is become impoſſible by the 
A of God, and therefore when a day certaine 15 ap- 
pointed, tis good that the Heire of the feoftee be 
- named in the condition. Another diverſity was alſo 
agreed, when tis to * erformed to a ſtranger, he 


ought to. requeſt the ftranger in conyenient =_ 
| 0) 


Binghams Caſe, 45 
or to limit 4 time when it ſhall be done, but if it be 
o the Feoffor himſelfe, he ought nor to performe it, 
zefore requeſt. Another diverſity was taken by 
ſome, when the feeffee dyes, and when the feofftor 
lyes, for in the. one caſe the condition is broken, in 
the other nor. /- 


Binghams.Caſe, 43+ of the Queene, fo [-) 


R Bingham the Grandfather held the Mannor of B. 

*M. of Sir Fo: Horſeley, as of his Mannor of H. and 
leyyed a fine to the uſe of him, and his Wife for life, 
and after of R. the Father, his Sonne and Heire, in 
taile,and after to the right Heires of the Grandfather, 
R. the Father dyed, the remainder in taile diſcended 
to R; his Sonne within age. Sir . I. H. ſuffered a re- 
coyery of the Mannor of H: to the uſe of himſelfe and 
his Wife, intaile, and after to Sir R. H. his Sonne 
and Heire in taile, after'to the Heires of Sir I, Sir I. 
and his Wife dyed without iſſue, Sir R. enters, R. B. 
the Grandfather, dyes, by which the reverſion in Fee 
diſcended to R. B. the Wife of Robert dyes, R. with- 


4inage enters and Leaſes, &c. Reſolved, that the uſe 


limitted to the right Heires of the Grandfather, upon 
the fine, is a reverſion in the Grandfather, expettanr 
upon the taile, not a Remainder, fo twas reſolyed in 
Fenwick, and Mitfords Caſe,and ſo twgs reſolved in the 
Earle of Bedfords Caſe. Reſolyed,that Sir R. H. ſhall 
not have the ward of the Land, for the reverſion in 
Fee is holden of him, and not the Taile ; though 
borh diſcend from the ſame Anceſtor, for the taile 
cannot be drowned, and if Tenant in taile grant o- 
yer the reverſion, he ſhall hold the Taile of his Gran- 
ree,and thoughThe Seigniory of the taile be ſuſpend- - 
ed, yer the Donee hath two, (ſtin& eſtates, and the 


 teyerſion is as a Meſne, berwixt the Donee and the - 


Lor d, 
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Lord, and the Lord is not defeated; for the Lay 
gives no wardfſhip in ſuch caſes, and if it were adinir. 
ted, that by the uniry of Tenure, betwixt the Done 
' and reverſion, twas determined, yet nothing ſhall be 
holden of the Lord, bur the reyerfion, avd'n fome 
caſes, the Donee in taile ſhall hold of no bbdy; as; 
gift intaile, the remainder to the King.: Reſolved, 
if the Grandfather were Tenant for life, the remain 
der to the Father in taile, the remainderto the Fx 
ther in fee, the Father dyes, his Heipe - wmkin age, 
and Sir I. H. grants the Seigniory to'Sir RM. and 
the Grandfather dyes, that Sir R. H. ſhall not have 
the ward of the Heire becauſe R. the Father did not 
hold of him nor any of his Anceſtors, the day of his 
death, nor the Taile was not within the fee and 
. Seignory of Sir Ra. or any of his Anceſtors, at the 
death of R. the Father ; and the Writ ſaith, Pracipe, 
g5yc. Eo quod terram illam de eo tenuit, die quo obij. 
And thougn that during the life of .Tenant for life 
the Heire of the remainder. ſhall not be in ward, be- 
cauſe Tenant ſor life, is Tenant to the Lord, yet the 
death of Tenant for life is not the cauſe of ward, but 
the removing of an impediment, as in Paget and Cd 
ries Caſe, Tenant for life commirs waſt, and after Te- 
nant for life in remainder dyes, he in.remainderin 
fee ſhall have waſt. Twas ſaid, when two accidents 
are required to the conſummation of a thing, and the 
one happens in the time of one, and the other in the 
time of another, neither the one nor the other ſhall 
have benefit by it ; .as the Tenant ceiles for a yezre, 
the Lord granrs his ſejgniory, and" then the Tenant 
ceaſes for another yeare, neither ſhall have a Ceſſauth 


which was agreed. So  Lactes Caſe..Trin. 25. of the 
Queene, who gave a mortall wound"upon the ſea, of 
which the party dy& upon the Land, yet he was 
diſcharged, becauſe the ſtroake was rpon the _ 

| the 
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the death upon the Land, ſo that neither the Admi- 
rall- nor a Jury, can inquire of it: and twas faid, 
when diverſe accidents are required to the conſum- 


mation ofa thing, 'the Law more refpe&s the Origi- 
nall cauſe,chen-gny other. A man preſents to a Church 
in time"of Warre, ' notwithſtanding the party be in- 
ſticared and indufted, Tempore pacis, all is voyd. So 
the Law more reſpects the death of him in the re- 
mainder, the Originall cauſe of wardfhip, then the 
death of- Tenant for life, which is but Cauſa fine qua 
non, and rather a removing ofan impediment, then a 
cauſe, ſo twas reſolved that -neyther the one, nor the 
other ſhall have the ward. Reſolved, that Sir Ra. 
ſhould not have the third part of the Land, by 32. & 
34. H. 8. for though R. the Grandfather had limir- 
ted the uſe to the Farher, which is within the Sta- 
tute, yet when R. the Father dyes, in the life of the 
Grandfather, the Statute extends no further, for 
the Heire of the Father, who is in by diſcent, ſhall be 
in ward by the commgn Law, not by the Statute, and 
if the Statute ſhould extend to the Son and Heire of 
him in remainder, by the ſame reaſon it ſhould ex- 
tend to all the Heires of him in remainder, 1n infint- 
tum, PS 
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do a PAY ' | 
The' Marques of Wincheſters Caſe. 
254 of the Queene. fo. 1. 


pe JE Jonell Norris and Anne Mills were ſciſcd 

WM ENZ%S! of the Mannor of M. and to the heires 
i YA! of the body of L. a common Recovery 
3 PSY is had againſt L.(withour naming Anne ) 
mexed” 7; /, Norris being in remainder in taile, 

is executed for Treaſon, and *ris enated that he ſhall 
forfeir Mannors, &c. uſes, poſſeſſions, offices, rights, 
conditions ,. arid all other hereditaments, L. dyed 
without ifſue, Anne dyed, the Queene brought error 
againſt the Marques of Wincheſter, heire of the ſurvivor 
of the recoverors, the error was, that the originall _ 
Writt of entry wants, the defendant pleaded;that 14. 
1+ of the Queene, ſhee gave and reſtored to the Lord 
Norris, Sonne and heire of H. Norris, the Mannor ex 
ſpecialrgratia,&c. and all her right, eſtate, title;claime, 
&c. Reſolyed, that the Regord was.well removed by 
the Writt of Error, which was for,.to remove the re- 
covery of the Mannor of M. in M.'cum pertinentiis, and 
the Recovery was of the Mannor of M. cum pertinentiis. 
Reſolved, that this Writt of Error , wasnot given to 
the Ring by any of the words of the Statute of 28. 77. 
8. becanſe the terrtenant is in by title, and the en- 
try of the perſon atzainted taken away 3 and ſuch a ' 
right, for which the party hath no remedy, bur by, 
ation, is a thing conſiſts in prfvity, which cannot El- 
cheate, nor be forfeired by the common law 3 i 
E rf115 


50 . The Marqueſſe of _ 
this word ( right ) in the AR, ſhall be ſatisfied witha 
right of entry, and *twas obſerved by the Court, that 
by no A& of attainder, a right of action was ever yi- 
ven. Note, a diverfitie betwixt inherirances,and char: 
. . N a" 
tells ; for Obligations, Starutes, Recogniſances, &e, 
are forfeited by attainder or Outlawry. By-the Court, 
if L. had made a Feoftement withont WarTAat, thy 
had been a diſcontinuance of the moirys for the joyn- 
ture was ſevered. Reſolved, that H. N. had no right 
ro a'moity of the Mannor, for thongh thexecoyery 
were crronious (for *twas agreed,” twas not'yQid ) yet 
the recovery being in force, the remainder hath 
right, for the intended recompence, if tenant int 
ſufters an erronious recovery, and difſeiſe the recoye 
ror, and dye, his iffue ſhall not be remittedy' for the 
taile is barred, as long as the recovery ſtands in 
force 3 and the Court agreed, that neither an aQtion 
without a right,with a diſcent, ſhall make a Remitter, 
as in the principall caſe, nor a right without an a&- 
on, for a man ſhall neyer be remitted, but when an 
action lyes, if the right and poſſeſſion were in ſeveral 
perſons. Reſolved, for the one moity, the Recover) 
ſhall be a barre to the tai!e:and remainder,for,thouph 
that as well L. as the vouchee might have bac 
Writt, becauſe, Anne was joyntly ſeiſed, not named, 
yet,whenthe vouchee, without demanding any Ling 
enrers generally into watranty, and admits the Writt 
good, and L. recayers in value, which ſhall inure ac- 
cording to his eſtate, with the remainder over, 'tis 
barred, for by the recovery againſt L. the joynture 
was ſevered, but; for the other moity, the recover) 
was not a barre to the tajle, or remainder, becauſe, 
for that L. was not .tenant to the Pracipe-3 but the 
recovery is by Eſtoppell onely: Agreed, that H.N, 
at the time of the attainder, was not intitled to hare 
error, yet, *rwas agreed , that the remainder __—_ 
| raile 


Wincheſters E aſe, or. 


12 1 
ar Ml taile ſhall have error, upon a judgement given againſt 
j- WM cenant in traile, for when W. 2. inables the donor for 


r- Wo limit a remainder over upon the taile, all afions 
o Mwhich the common Law gave to privies in eſtate are 
rt, MW by che ſame AQ, as incident, given alſo as a reverſi- 
vis WY 00,07 4.x mainder,ſhall have Error upon a judgement 
n- Meven iPatnft'renanc for life, though not privie by aide 
hr {MW voucher, or receiver. Bur agreed, that by the com- 
ry {MW mon Law, Error doth nor lye by, &c. during the life 
et MM of tenant for. life, except he were privy to the firſt Re- 

cord by aide, voucher, or receiver, for remedy where- 
A of H. R. 2. ca". 3. was made, which gives an attaint or 
e- error, during life, upon which 'Statute the Court re- 
he Mſolved, 2. that though the Statute ſpeakes onely of 
in Mreverfions ,'Yet remainders are within the purview, 
on M2. That a reverſion expectant upon a raile, is ont, for 
& {Wthe Statute enumerates theſe foure eſtates ; Life, Do- 
qi. W wor, Courtefie, and Tenant in taile after poſſthility, 
an Wwhich declares their inrentions to exclude reverfions 


all Mupon tailes, and this upon great reaſon, for the taile 
5 {by poſſibiliry, may continue for ever, and here L. ſur- 
þ Mvived H. N. and fo his poſſibility of error deſtroyed, 
Fe and-no word of the AC, extends to give a poſhbili- 


ty- Reſolved, admitting the Wrirof Error had been 
given to the Queene, that by this generall grant of 
itt Wie Queene, it did not paſſe ; for a common perſon 
ac- FWcannor grant it, and therefore ir ought ro paſſe by 
Prerogarive, and ought to have preciſe words : adjnd- 
ged in Cromers caſe. 8. of the Qneene 3 the Qyeene ha» 
ving a right of a difſciſee artainted. grauts de ſpecra!? 
W£atza, &c, all lands, &c. The right doth not paſſe, 
without ſpeciall recirall, and words. Owen and Mor- 
gans caſe, Trin. 2% of the Queene ; Baron and Feme 
we ſeiſed, and to the heires of the bedy of- the huf- 
band, a recovery is had againſt the Baron ſole, wich- 
out naming of the wife, and after the wife dyed. 

E 2 Reſo!- 


&2 The Marqueſs of Wincheſtess Caſe, 

Reſolved, that though the wife were not party to 
the Writ, nor the Coniſance ( for the eſtate of the 
husband and wife, was by render upon a Fine levied 
by the husband ) and though it does appeare within 
the ſame Record, that ſhe was a ſtranger, yer the rex 
der to her is voidable onely. Reſolved, that. chic. 
covery againſt the husband onely, ſhall norhinde th 
remainder, for betwixt husband and wife, there are 
no moities, and the husband hath no power to ſeve 
the joynture, or diſpoſe any part, and he, diring the 
life of the wifes is not ſeiſed by force of the taile : 
he can, by no AQ, execute any part 3 ſo the ry 
being brought againſt him onely, the recompence 
cannot enure to the taile, or remainder, for, toall, it 
cannot; for the wife hath a joynt eſtate in poſſeſſion, 
and for a moity it cannot, for there' are no moities, 
and the remainder depends upon the entire eſtate 
and recompence recovered by the husband onely 
cannot inure to him,who hath a remainder depending 
upon the undevided eſtate ' of the husband and wife 
and the joyn - tenancy cannot be ſevered by the 
judgement againſt the husband onely , and tho 
the husband hath all the inheritance, yer, becauls 
by no poſſibility , .it' can be executed, ris all one, z 
if the husband had a remainder depending upon an 
eſtate for life, and then a common recovery ſhall not 
binde, becauſe, not tenant tothe Precipe, nor ſeiſed 
by force of the taile, but rooke effect by Eſtoppel 
onely. The iſſue may ſay, his aunceſtor was not t& 
nant tempore brevis, and thongh here the hnsband {ur 
vived the wife, this is not materiall, for the Lay ad 
jndges as *cwas then. 
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Copledikes Caſe» 44. of the FI fo. 5. 


And his-wife were ſeiſed , and to the heires 
* males of the body of the husband, the husband - 
leyjes a Fine to; A..B. recovers in a Writ of entry a- 
cainſt A.whg vouches the husband onely ( the wife 
living) who vouches the common vouchee. Reſolved, 
that this recovery ſhall binde the remainder, for here 
was a lawfull tenant to the Pracipe, and though the 
husband were onely vouched, and not his wife, who 
had a joynt eſtate with him, yer the husband coming 
in as youchee, he &ame in, in privity of the eſtate 
taile, and not of another eſtate, and the recovery in 
value gives recompence to the taile, which the huſ- 
band had, and tothe remainder. A. tenant in taile, 
the remainder to B. the remainder tro C. the remain- 
1 Wy der to D.. A. makes a Feoftement, the feoffee ſuffers 
ing i 4 recovery, B. is vouched, and he vouches the com- 
fe, WW mon vouchee 3 A. is not bound, but B. and all the 
rhe WY remainders are, for thongh the remainders are diſcon- 
tinued, and cannot be remitted, till the raile be re- 

4 @ntinned, yet in a common recovery, which is the 
"2 common: affurance, he which comes in as vouchee, 
an {hall be in judgement of Law, in privity of the eſtate, 
ot | which he ever had, though the precedent eftate,npon 
{18 which the eftate of the vouchee depends, be diicon- 
vl cinued, fo, here the husband ſhall be faid in of the 
to MY caile, and *ris the ſtronger, becauſe the eſtate of the 
7-M vife was pur to a right, fo, that the husband came in 
14-8 45 fole tenant in taile, and not joyntly with his wife. 
becauſe; ſhe is not vouchee, and he cannot be in of 
another eſtate, becanſe, once he had a taile, but had 

they had a joynt eftate to them}, and the heires of 

tr fficir two bodies, he'being onely vouched, it might 
de doubted, whether the taile ſhould be barred, be- 

E 3 cauſe 


bs 


64 Heydons Caſe. 

cauſe the wife had a joynt inheritance with him, 8, of 
the Queene. Dyer, Knivetons caſe. A Pracipe is brough 
againſt tenant for life, and the remainder-in tail, 
they vouch oyer, ir ſhall nor binde the taile, for the 
remainder is not tenant tc the Precipe, and the land 
15 recovered againſt the tenant for life onely, andife 
compence ſhall not goe to the remainder, and there. 
mainder was never ſeiſed by force of the taile, andf 
*rwas adjudged in Leach and Coles -caſe.. 41. of the 
Queene. 


Heydons caſe. 26. of the Lueene. fo. 70 | 


*F*He Gardians and Cannons Regular of the late 
|  Colledge of O. ſeifed of the Mannor of O.granted 
a Gopp:hold to Father and Sonne for their lives , &, 
and after rhey leaſed it to H. for fouxeſcore yeare, 
rendring the ancient Kent, and after furrendred ther 
Colledge. Reſolved, that the leaſe ro H. was voyd 
( the Coppi-hold for life continuing ) by the Statute 
of 31. H.8. For Coppihold is an eſtare for life, and 
the Statute ſaith ( of which any eſtate or intereſt for 
life, &c. ) at the making of ſuch grant had contig 
ance : re:de the Booke at large, where you havead 
mirable rules, for true interpretation of all: Statutes 
Eeſolved, when a Parliament alters the fervice, te- 
nure, intereſt of the land, &c. in prejudice of the 
Lord, coſtome, or tenant., the generall words hal 
not exrend to Coppi-holds 3 as the Statute of W. z. 
Ae dont; conditiona libs, doth not extend to them, for if 
the Statute ſhiould alter the eſtate, this ſhould alb 
alrer the tenure, for the donee ought to hold of the 
doncr, and to doe ſuch ſervices ( without ſpeciall re- 
ſervation ) as his donor did to the Lord, and the it- 
tent of the aft was not £0 extend to ſuch baſe eftates, 
which were taken then but tenants at will , and the 

Statue 
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Statute ſaith, Voluntas donatoris obferverur in carta, &c. - 
$o that which ſhall be intailed, ought to be ſuch an 
hereditamenr, which may . be given by Charter, and 
great part oÞthe land' within the Realme being gran- 
ted by Coppy> it would be inconvenient,that Coppi- 
holds ſhould be intailed, yer, neither Fine,nor Reco- 
yery ſhould barre them , fo that the owner cannor 
(without making a forfeiture, by aſſent of the Lord; 
and a new grant ) dilpoſe of it for payment of debts, 
advancement-of his wife, or younger iſſues, wherefore 
the Statute doth not extend to them by Manwood, 
Ch\, Baron, which the Court agreed. But *rwas ob- 
jeQed 3 that the Cuſtome and the Statute coopera- 
ting, might make a taile;as if by a caſtome, a remain- 
der had been limitred over, and injoyed, and plainrs 
in nature of 4 Formedon in diſcender brought , and the 
land recovere@'by it ; fo neither the cuſtome without 
the Statute, nor the Statute withour the cuſtome, 
can make a taile.. And Littleton faith, that if a cuftome 
hath been, that lands, &c. have been granted, &c. 
or in taile, &c. (5 paulo poſt, that a Formedon in diſcen- 
der lyes of all renemenrs,which Writ was not at com- 
man law. Manwood anſwered, if the Statute doth not 
extend to them,. withour queſtion, the cuſtome can- 
not, for before the Statute. all eſtates of inheritance 


were fee ſimple, and no cuſtome can' commence at- 


ter the Statute, for this being made 13. E. r. is wade 
within time of memory 3 and Littleton is to be intend- 
&d of a fee ſimple conditionall, for he knew well that 
no cuſtome could commence after the Statute of W. 
2. 45 appeares in his booke 2. ca. 10. and 34. #. 6. 


| anda Formedn in diſcender, in ſpeciall caſes, lay at the 


common Law, And'by the Court, another At made 
ar the ſame time, which gives an Elegit, extends not 
to Coppiholds, for the reaſon aforeſaid 3 but other 
Statutes mage ar the fame time exrend to them, as 
E 4 ca".3. 
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ca*. 3. which gives a Cui in vita CF receite, and a" y, 
which gives to the particular tenant, a Quod et defer. 
ceat. Reſolved , that though *twas not found , that 
the ſaid rents were the uſuall rents accuſfomed to he 
reſerved within 20. yeares before, yet, becauſe *rws 
found, that the accuſtomed rent was reſeryed, anda 
cuſtome goes to all times before:it ſhall be ſo intend- 
ed, without ſhewing the contrary, and judgement 
was enterd for the Queene. 

The common Law is founded upon the perfeRtion 
of reaſon, and not according to any private and ſud- 
den conceite or opinion, + 


TY 


Boraſtons Caſe. 29. of the Queene. fo. 19. 


B Deviſed land for eight yeares, and after to his 
* EXECutors, to performe his will;till .his young- 
eſt Sonne come to the age of 21. yeares, and when 
H. comes to 21. yeares, then, that he fhall have to 
him and his heires, H. dyed at the age of 9. yeares 
Objetted, that till H. attaines to 21. yeares, the land 
deſcends to the heire, and, for that he never attained 
to 21. yeares, this remaines in the heire, and the w- 
rent appeares by the words, that he ſhould not have, 
rill ke come to 21. yeares, and this ought to precede 
the commencement of the remainder, and if land 
were leafed till H. comes to 21. yeares (H. then be- 
ing of 9. yeares ) *tis no abſolute leaſe for 1 2. yeares, 
for if H dye before 21. the leaſeſhall be determined, 
which the Conrt agreed. 'Twas allo faid, that when 
the particular eſtate, which ſhould ſupport the re- 
mainder, may determine before the remainder can 
commence, there the remainder doth not veſt pre- 

ſently, but depends in contingency. | 
If one make a "Leaſe to A. for life, and after the þ 
death of B, the remainder to another in Fee, this re 
mainder 
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mainder depends upon contingency, for if A. dye 
before B. the remainder is voyd- A Leaſe is made 
tro A. for life, the remainder to B. for life, and 1fB. 
dye before A. the remainder to C. for life ; this is a . 
good remainder upon contingency. If A. ſurvive B. 
which caſe i3 all one with the common Caſe, which is 
many times agreed on in our Books,a leaſe is made to 
one for life,the remainder to the right Heires of I. S. 
this remainder is good upon contingency, ( viz. ), If 
the Leſſee for life ſurvive I. S. otherwiſe nor, and by 
the ſame reaſon, jfa man have ifſue a Son of 9 yeares 
ofage, maketh a Leaſe until! the Sonne ſhall accom- 
pliſh his fall ag eyrhe remainder to another in Fee, 
as in this caſe,nothing veſteth in him in remainder 
preſently , * Quod fuit conceſſum per tot. Cur. vide. 
Chudleyes Caſe, Libr. 10. 

Anſwered, that in Wills the intent of the deviſor 
is to be conſidered ; for, when the devilor in his life 
by apt words, by good adviſe, might have made his 
Will ſufficient in LaW, there, though he makes ir in 
diſordered manner, and in barbarons and unapr 
words, the Law will order thoſe words, which want 
order, according to his intenr, as in Wellxck, and Ha- 
monds Caſe, Cappy-holder in Borough, Engliſh devi- . 
ſes, tohis Eldeſt Son, paying 40. ſhillings within,8cc. 
to every of his other Sonnes, &c: furrenders accord- 


_ Ing,and dyes, the Eldeft Son did nor pay within, 


&c. the youngeſt enters, and adjudged lawiull ; and 
reſolved,  * : 
Firſt, Khat he had a fees for the recompence and 
conſideration, though it be nor ro the value, makes 
d fee in conſtru&on of a will. Secondly, That though 
paying in a Will, makes a condition, yet; here *tis a 
limitation 3 otherwiſe it would diſcend upon the 
Eldeſt Son, who is to take advantage of it, an d then 

it ſhould be at his pleaſure for to pay, or 0 
| theres 


yk 
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therefore it ſhall be, as if he had deviſed to the El- 
deſt fQuouſq; he failes in payment. So"here the de- 
viſor hath compured , what profits of his Land, dy- 
ring the nonage of his Son, will ſuffice for payment 
of his Debrs, &c. and thathe did not intend that the 
tearme of the Executors ſhould end by death of K. 
for ſo his Debts ſhould remaine unſatisfiedgand his 
Will unperformed, and therefore the Law fayth, it 
ſhall be conſtrued, that the Executors ſhall have till 
H. ſhould have come to 21 yeares of age, and there- 
fore the Executors have a terme for twelve yeare 
which the Court agreed. And though ( when ) at 
( then ) are Adverbes of time, yer, When they referre 
toa thing which muſt of neceſſity happen, they make 
no contingency, and tis certaine, that H. did accom- 
pliſh, or might have accompliſhed the age of 21 
yeares, and here, if the rearme ſhouldbe ended by 
death, the remainder ſhould be yoyd z and rhe Court 
agreed, that in Wilis, and grants, the remainder - 
ought to veſt in poſſeſſion, Zo inftanti, the particular 
eſtate ends 3 but, here the Terme did not end, &c. 


Watkers Caſe, 29. Eliz. in Banco regis. 


WW Alker Leaſed certaine Lands to Harries for 
yeares, the Leſſee aſſigned all his 'intereſt to 
another, Walker brought an a&ion of Debt againſt 
Harries, for Rent arreare after the affignement, and 

if the a&ion be maintainable or not, was the Queſti- 
on, and upon great deliberation and conference with 
others, it. was adjudged per Wray chiefe Juſtice, Sir 
Thomas Gawdy, and Tot. Cur. that the Aion did he, 
and was maintainable in rhe argument, whereof ma- 
ny things were reſolved. 

Ifa man Leaſe a ſtock of Cattle or other goods, . 
rendering a Rent at ſeyerall dayes, he ſhall nor have 
| an 
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an Aion of Debt untill all the dayes be expi- | 
rol. - :-; 
Likewiſe, ifa man make an obligation or other 
contrad to pay ſeverall ſummes of money at ſeverall 
dayes, he ſhall not have an action of Debr, uncill all | 
the dayes be expired, for theſe are perſonall con- 
tracts and not reall, bur in caſe ofa Leaſe for yeares, 
which is a reall contraR, the Leſſor ſhall have an aRi- 
on of Debt after every day. 
By the Court, Debt doth well lye in!this caſe, a- 
ainit the Leffee, there are three privities. 1. In re- 
het of the eſtate onely. 2. Of contract onely. 3. Of 
eſtate and contfa& ropether. The firſt betrweene 
the Grantee of the reverſion, or Lord by eſcheare, 
and the Leflee, ſo betwixt the Leffor and the Afſ- 
fignee of the Leſſee 3 the ſecond berwixr the Leffor 
and the Leſſee ( as here} for, notwithſtanding the 
aſſignement, and the privity of eſtate removed by 
the a of the Leflee himſelte the privity of contrat 
remaines. 9 
Firſt, becauſe the Leſſee himſelfe cannot prevent 
the Lefſor of his remedy 3 but when the Leffor grants 


his reverſion againſt his owne grant, he ſhall not have 
'remedy, becauſe the Rent is incident to the reverit- 


On. 

Secondly, the Leſſee might* grant it to a poore 
man, not able to manure the Land, or for malice, 
will ſuffer it ro lye freſh, ſo the Leſſor ſhall be wirh- 
out remedy, if Debt ſhould nor lye againſt the firſt 
Leſſeg.'. .—. * | 
Thirdly, there is privity of contract and eſtate to- 
gether, as betwixt the Leſſor and the Leſſee. 

Ifa Tenant inyDower , or Tenant by curteſy, aſ- 
ſigne over their eſtate, yet the priviry of the ation 
remaineth betweene the Heire and them, and he ſhall 
have an action of waſt againſt them for waſt done, 

after 


60 | Walkers Caſe. 


after the afſignement, but if the Heire grant over 
his reverſion, then the privity of the action is de- 
ſtroyed, and the Grantee may not have any Aion 
of waſt, but onely againſt the affignee, for betweene 
them is a privity of ERate, and berweene the Gran- 
tce and the Tenant in Dower, &c is no privity at all, 

If a leffor enter for condition broken, or if a leſſee 
ſurrender to the leffor, yet the leſſor may have an 
action of Debt, for arrerages due before the conditi- 
on broken, or the ſurrender, and this is in reſped of 
the contra betweene the leffor and the leſſee. 35; 
of the Queene, Ungle and Glovers Cale adjudged, the; 
leffee aflignes his intereſt, the leſibr bargaines, &c. 
the reverſion, the bargainee ſhall not have -Debr a- 
ow the leſſee, butagreed, thar the leflor himſelfe 
might. 

37. Eliz. in Banco regis, Int. Overton et-Siddall. Two 
points were reſolved. Firſt, if an Executor of a Lef- 
lee for yeares, affigne over his intereſt that an Adtion 
of Debt doth nor lye againſt him for Rent due after 
_ the Aſſignement., Ifa Leſſee for yeares aſſigne over 
his intereſt and dye, the Executor ſhall not be char- 


ged for rent due after his death, for by the death of, 


the Leſſee, the perſonall privity of the contract ( as 
to the Aion of Debt in both theſe caſes were de- 


termined ; 40. of the Queene,Brome and HoresICaſe.A. 


Leſſee of three acres rendring Rent;affignes one to B. 
the Leffor ſuffers a recovery to the nſe of C. in fee, 
who brought Debt againſt the firſt Leſſee, adjudged 
it lyes, for the Leſſee aflioned his intereſt, bur for 
part, for the privity of Eſtate remaines becauſe he 
aſligned but part. 41. of the Queene Marrow- and 
Twpins Caſe, in Debt againſt two adminiſtrators, up- 
.on a Leaſe made to their Teſtator, rhe Defendants 
plead,that before the tren areare,the one of them had 


aſſigned all his intereſt to I. S. of which the ——_ 
a 


V 
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had notice, and accepted the Rent by the hands of 
the aſſignee, due afrer the aſlignement, and before 
that this rent now demanded was due, the Plaintiffe 
demurred and adjudged againſt him, becauſe the pri- 
vity of rhe cantra& was determined by the death of 
the Leſſee, and therefore after the aflignement made 
by the adminiſtrator , Debt doth not lye for ren: due 
acer the aſſignemenr. Alſo it was ſaid, that if a 
Leſſee affigne over his terme, the Leffor may charge 
. the Leſſee or his Afignee at his Ele&ion. Andifthe 
r accept the rent of the aſſignee, he hath deter- 
ided his Ele&ion, and ſhall not have an aRion af- 
ter againſt the Lefſee, for rent due after the affigne- 
| ment, no more then a Lord having received the Rent 
I of the Feoffee, ſhall avow upon the Feoffor after- 
wards. 


| _= and Bakers Caſe, 33. and 34. of the Queene 
0 25+ "+ 


B. and his Wife ſeiſed of the mannor of H. 
* ( by an Eſtate made to them during cover- 
+ I ture fol the joynture of the Wife ) in taile, holden 
In Capite, and W. feifed of Land in F. both which a- 
mount to a third part of all his Lands 3 and alſo of the 
Mannor of T. Ir capite, which, amounts to two parts ; 
W. deviſes T. to his Wife, upon condition, that ſhee 
ſhould take no former joynture, and dyed, the Wife 
In pays. refuſed H. the queſtion was, whither the 
Will were good for the intir2 'Mannor of T. or but 
for part, by the Statutes of 32. and 34. H. 8. Re- 
ſolved, that atcommon Law ifa gift be toa Husband 
and Wife in taile,*8c. the Husband dyes, the Wife 
cannot deveſt the free hold by any verball Waiver, . 
or diſagreement in pays; as if ſhe ſay before entry,rhar 
thee will never agree to it, ſhee may enter when ſhee 
pleaſes; - 
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pleaſes 3 fo, if ſhee ſaith, ( reciting her eſtate) that 
' thee afſents, &c. to the ſaid eſtate, yet afterwards ſhee 
may waive it in a Court of record 3 but if ſhee enters 
into the Land, and takes the profits, though ſhee 


faith nothing, tisa good agreement in Law, for the ' 
Law more reſpe&s a&ts without words, then words 


withour as, and a freehold ſhall notbe ſo eafily de 
veſted to the intent that the Tenant to the Pracipe, 


ſhould be the better knowne. But as an a& in Pas 
may amount to an agreement, {o jt may amount tea 


difaFeement, -but, this is alwayes of one and thi 
ſame thing, if the Tenant by deed infeofte the L 
and a ſtranger and maketh livery to the Lofd, if the 
Lord diflagree*by word, tis worth nothing, and. if he 
enters general ly, and takes the profits, tis an agree- 
ment, bur if he diſtraines for his Seigniory, tis a diſ- 
agreement, yet in ſome caſes,a claime-by words ſhall 
diredt the entry to be an agreement to one Eſtate, 
and a diſagreement to anothery &c. See the Booke at 
large, but a man may deveſt the property of goods 
and Chattel!s, or an obligation ſealed to him, by dif 
agreement In pays. Hs 
Reſolved, that though the eſtate was created by 
way of ufe, which uſe, before the Statute,” might 
have beene waived in Pays, yet, now the Statute. hath 
fo incorporated the uſe. and poſſeſtion, of the Land, 
that it cannot be waived In pays, more then an Eſtate 
created by feoftment, &c. yet twas here reſolved, 
That the refufall In pays to-have H. and the. entry, 
and agreement to T. was a good agreement to the 


one, and diſagreement to the other, And. this by 

27. H.8. ca*. 1o. If any Woman hath Lands, (5c. aſſu+ + 

red after Marriage, 9c» after the death of the Huſ- 

band. She may refuſe ber joynture, and take her Dower, (5c. 

And npon theſe words the Court agreed, That a Wo* 

man might refuſe her Joynture In pays, and - ar 
| owe 
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dowed by conſent or Wrir. The great doubt was» 
if by this refufall of H. by operation'of Law, it doth 
diſcend immediarly to the Heire after the .death of 
'S Wl the Deviſor 3 for to ſarisfie the Statute which faith, 
© Wl The King (ſtall take for his third part ſuch Mannors Q9c. 
- FT ſhall diſcend; &5c. immedzatly after the death of the devi- 


0. 
, Reſolved, Firſt, Upon the reaſon of the common 
Law, the refufall ſhall not have ſuch relation that the 
deviſe ſhall be good, for the intire Nannor of Te for 
a relation” isa fiction of Law, to make a nullity of a 
thing Ab initio, to one certaine intent, which in truth 

& being , and rhat Propter neceſſitatem, ut res magis 
valeat, quam pereat. 11. E. 3. The Law will make a 
nullity Ab initio, that the Wife ſhall have dower, bur 
not as to a collaterall inrent, as if the reverſion were 
| granted of the Lands which the Husband and Wife 
held in taile, and the Wife for to have Dower diſla- 
grees, yet the grant is good, for ſhee may be endow- 
ed though the grant ſtand 3 and Relatio eft fift1o juris, 
et intents ad unum ; And though relations aide adts in 
Law, as Dower, yer twill never aide the acts of the 
party, te avoyd them by relation , as a man infeoftes 
y an Infant, or Feme covert, and after gives, &c. or de- 
j viſes the: Land, of any thing our of it, the Infant or 
h WW Husband diſagrees, this ſhall have relation berwixt 
J, the parties, that rhe Infant or Husband, ſhall not be 
charged in damages, bur ſhall nor make the voyd de- 
viſe, &c. good. A Leaſe for life, the remainder to the 
'2 I King, the King 'granrs his remainder, the deed is in- 
rolled, it ſhall have relation to make this paſſe Ab ini- 
y t1o, to.the King, not to make the voyd pattenr good. 
X: And as relations extend onely to rhe ſame thing, and 
: the ſame intent, ſo, alſo ro the ſame parties, not for 
tO prejudicea Stranger, feoftement of a Mannor, and 
along time after livery, the Tenants atrourne, this 


ſhall 
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ſhall have relation,to make the ſervices paſlle Ab znniv 
or otherwiſe they could never pafle, nor be parcel] 
of the Mannor, but not for to charge the Tenang 
for the arrerages in the meane time. So here; the 
refuſallſhall relate as to the mannor, of H. onely, nat 
ro T. and to the wife onely, but not to prejudice the 
Heire ( upon whom part of the Mannor of T. dif. 
cended ) to make the deviſe good for thethird part, 
which was voide at the time of the death; For, Omy 
———_ morte conſurmatum eſt, and as it wasat 
edeath, ſoit- ſhall remaine. Reſolved;"thar a 
the Statute of-27. H. 8. and before the Statute os 
H. 8- the Mannor of T- was not deviſable, and that. 
fore when the deviſor hath nor purſued the Author; 
ty 3 which the Ads of 32. & 34. H. 8: gives, twa 
voide for part. 1 
The firſt branch he hath not purſued, which faith 
( That all, ggyc. having a ſole eſtate mn fas ſimple, in ay 
Mamors, 45c. ſball have - full and free liberty, Cc. todj; 
poſe by his laſt will in writing, as much of, (5c. as ſhall« 
mount t0 the cleere yearely value of two parts in three thy 
divided.) For he had not the Mannor of H. for hi 
Wife had it joyntly with him. See many excellent 
Caſes in the Booke at large, adjudged upon this word 
C Having) in the Statutes, the, Inztium of a Wil 
ought to be full and perfeQ, which is the wriring, and 
therefore, if the deviſfor command one to write his 
Will, and he deviſes white Acre to A. and his Heirez 
and black Acre to B. and his Heires, and dyes, before 
the deviſe to B. is written, yet the deviſe to A.is good, 
Bur if he deviſes to A. &c. upon condition, and he 
writes the deviſe, and the Teſtator dyes before the 
Writing of the condition, tis woyd, for in the one 
caſe, the deviſes are ſeverall, and the one is perfet 
in the other Caſe tis maimed, and imperfe&, for the 
intire deviſe, was nor fully put in writing, fo w_ £ 
olye 
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ſolved in the Caſe atBarre, that neither the com- 
mencementnor the end of the Will was full or per- 
fe, for at the time of writing of it, and at the death 
ofthe deviſor, he had no power in reſpe&t of the 
joynt eſtate in H. to diſpoſe all the Mannor of T. 


which amounts to the value of two parts of all. Alſo, 
upon the firſf'Branch he ought to have a ſole eſtate, 
and here -his Wife is joyntly ſeiſed with him, and 
ſhee cannot difagree during coverture. The Statute 


gives liberty to him, for to deviſe two parts by will, 


but this i5to be intended of ſuch Land, which he 
h convey by a executed, but, here by reaſon 
ofthe undivided eftate of the Wife, he cannot diſ- 
poſe it bur during coverture. Allo, the third part of 
ckere yearly value 1s ſaved to the King, and the intenr 
of the Statute was, that the King ſhall have the equall 
benefit at leaſtfor his third part, as the deviſee hath 
for two parts, hat here the deviſee had two parts ab- 
ſolutely, and the King#bur a poſhbility, Viz- Ifrhe 
Wife would diſagree, which4s at her pleaſure, and 
this Statute hath been conſtru'd, thar equality ſhould 
be obſerved. 'A man which held three Mannors of 
three Lords, could not devife two of them, but rwo 
parts of -every one 3 upon theſe words ( Cleere yearly 
ule ) *twas faid,that of Inhericances, which are not 
of any yearly value, ſome are deviſable, ſome not, as, 


| Bona 6t catalla felonurn , fugit, of utlagat. Fines, amercia- 


ments, within ſuch a Mannor or Towne, theſe can- 
not be deviſed, nor left to diſcend, but a Leete, Watfe, 
or Stray, or other heredirament appendant, or appur- 
tenant to a Mannor, palle by deviſe of the Mannor 
with th*appurtenances as incidents, and the Statute 
had no intent for to diſmember theſe things, which 
by lawfull preſcription had beene united. Bur ifa 
hundred, with goods of Fellons, Outlaws, Fines, A- 

F mcr - 
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merciaments, returne of Writts, and ſuch other caſy- 
all hereditaments, within the ſame hundred , haye 
beene accuſtomably demiſed for a yearely rent, they 
may be deviſed within the purview of the ſaid AR, 
*T'was ſaid upon the words of the Statute, which ſays, 
that he may deviſe arent common, &c. Out of tw 
parts,that a deviſe of a rent of the full value out of all 
is voyd, but out of two parts 'tis good. And *"twas oh- 
ſerved, that upon 32. H. 8. adevile of all his land, 
had beene good for two parts, as adjudged in Unto; 
Caſe, for Land is ſeverable, but a rent is a thing in- 
tire, and 34. H.8. onely gives authority for to deve 
It | 
The ſecond branch which ſpeakes of diviſion, can- 
not be ſatisfied, for, during his life, he himſelfe could 
not ( Set it out ) and after his death, it ſurvives to 
the Wife. The third and fourth branch is not ſarisf- 
ed in this word ( immedzatly ) for till diſagreement, 
without queſtion the Mannor of H. ſurvived -to the 
Wife, and if an Office had beene found; before diſa- 
greement, without doubt, the Queene ſhould havea 
third part of the Mannor of T. and the deviſe being 
. voyd at the death of the deviſor,& the third part lay- 
fully veſted in the Heire by diſcent,it cannot be made 
good and deveſted by a ſubſequent diſagreement, 
Littleton, diſcent to the Heire of Tenant by the cour- 
teſy of a diſleifforeſſe, doth nor take away entry, for 
the Heire comes not in immediatly,& *twas agreed if 
4 man deviſes rwo acres holden by Knights ſervice, 
and a reverſion upon a Leaſe for life diſcends to the 
keire,this is no immediate diſcent within the Statute, 
but the third-part of the two ought to diſcend 3 ſec 
_— excellent Caſes of deviſes adjudged upon the 
raturte. 


Anothe 
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Another good Caſe of relations, Jennings and Braggs 
Caſe, a difleiſee makes an Indenture purporting a 
Leaſe for yeares, and delivers it to a ſtranger, out of 
the Land, as an Eſcroule, and commands him for to 
enter, and deliver this as his deed, to the Lefſee,who 
doth it, and adjudged a good Leaſe, and this diverſi- 


ry agreed. 


Firſt, When the perſon at the firſt delivery hath 
not ability, to make the contraR, and before the ſe- 
ond delivery hath, *tis voyd, as an Infant, and a 
Feme covert 3 otherwiſe, when at firſt delivery, the 
perſon hath abiliry, but cannot perfe&@ it, till an 
impediment removed, which 1s done befote the 
ſecond deliverys there *tis good, as at Barre. 


Reſolved, ſecondly, that to ſome intent the ſecond 
delivery ſhall*have relation to the 'former, by fiftion 
of Law, Ut res magis valeat quam pereat, as if a Feme 
ſole deliver a Leaſe as an eſcroule, and after takes 
Husband or dyes, yet by the ſecond delivery *ris a 
good deed Ab nitro 3 and to fome intent Ut res magis 
waleat, (56. ir ſhall not irelate, yet in truth, the ſe- 
cond delivery hath all irs force by the firſt, and 1s bur 
an execution. and conſummation of the former, as ar 
Barre, for if it ſhould relate to the firſt delivery, then 
it would avoyd the leaſe, for it ſhould be made by 
one, who was out of poſſeſſion, (& fido legis inique ope- 
ratur alicui damnum vel injuriam. 


Thirdly, *twas reſolved that as to collaterall ads, 
that there ſhall be no-relation Omnino, as if the Obli- 
zcereleaſe before the ſecond delivery, ſuch releaſe 
is vOYd, 
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Ratcliffes caſe. 34. of the Queene. fo. 37. 


Feme ſole deviſes Socage land to the ſonne of 
* her daughter in tazle , the remainder to two 
Siſters of the deviſee, and to the heires of their two 
bodies, by equall portions to be divided;the remain- 
der in fee to the Mother of the daughters, and dyes, 
the ſonne dyes without iſſue 3 Martha one of the 
daughters dwelling in her Mothers houſe ( davghte 
of the deviſor ) within the age of 16. and above 14. 
departed at the ſecond houre in the night, with Fa 
conſent of the husband of her Mother ( in whoſe 
houſe ſhe was ) 2. miles, and there married E. R. the 
iſſue was, whether E.R. the Mother, had the cuſtody 
of the faid M. at the time of the contra, and mart 
age afcreſaid, for if ſhe had , then the and of M. wa 
loſt by the Statute of 4. and 5. P. and-M. ca. 8, 
Reſolved, that theie were Two manners of cuſto- 
dies, or Gardianſhips , the one by the common lay, 
the other by the Statute 3 at common Law foure 
manner of Gardians, viz Gardian in Chivalry, Sccage, 
Nature, by Nurture. The firſt two are fully deſctibed 
in our Buokes 3 bur great controverſie was at barre, 
for Gardian by Nature 3. Some held, that the Father 
- onely ſhall have the cuſtcdy cf his ſonne and heire 
apparent, within age,. not the Mother, Grandfather, 
&c. Alſo, that the Father ſhall not have the cuſtody 
of his davghter and heire, for it ought to be ſuch an 
heire, as ſhall continue ſole and apparent heire 3 as 
the Father ſhall not have the cuſtody of the youngeſt 
ſonne, in Borough Engliſh, for tenure in Chivalry. 
Others attirme, that not onely the Father, bur ever 
aunceſtor male or female, ſhall have the cuſtody «| 
his heire apparent, male or female. Treſpas quare | 
conſanguinium (FT heredem of the plaintifte, cujus mar: 
tagiun 
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1gium ad ipſum pertinet, &c. rapuit, &c. lyes. The Mo- 
ther ( though ſhe had no land ) brought raviſhment 
of ward of J. her Sonne and heire, againſt the grand- 
father, who had land that might deſcend. By the 
Court, both erre 3 for *tis true , that every aunceſtor 
ſhall have treſpas, or raviſhment of ward againſt a 
ſtranger , for his heire male or female, and the Writ 
ſhall ſay, Cuj#5 maritagium ad ipſum pertinet , and good 
reaſon, for the eſtabliſhment of his houſe conſiſts up- 
on providing of a convenient marriage for his heire 
apparant,and ir matters not,of what age ſuch heire is, 
bat ſuch aftion lyes not againſt gardian in chivalry, 
by any. of his aunceſtors but the Father. So the 
Court reſolved here, the Mother could not be gar- 
dian in Socage , if the land had deſcended to the 
daughter, nor by nurture, becauſe ſhe was above 14. 
but the comm, Law gives remedy againſt a Stran- 
ger; as aforeſaid? Reſolved, here the Mother ſhall 
have the cuſtody withlh the proviſion of the AR, 
which hath ordained two new manners of cuſtodies. 
I, By reaſon of nature. 2. By aflignation 3 the firſt, 
the Father, after his death the Mother ; the ſecond, 
by aflignation of the Father, by his will, or any a& in 
his life. See the Booke at large for the expoſition of 
this Statute. 4 

Reſolved, that the aſſent of the hyusband was not 
materiall, for the Statute hath annexed the cuſtody, 
to the perſon of the Mother, jure nature, which 1s in- 
ſeperable, and by marriage cannot be transferred to 
the husband, the Father ſhall not forfeit the ward- 
ſhip by outlawry, nor ſhall his Executors have it. 

Reſolved, though ſhe departed out of the hou'e 
ſixe houres before the contra, yer, in judgement 
of Law, the Mother had the cuſtody at the time of 
the contra 3 foxg tis inſeperably annexed to the 
perſon of the MoYer 

F 3 Reſolved, 
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Reſolved, that by this deviſe, the two daughters 
wete tenants in common in taile , by theſe words 
C equally to be divided ) though they never make par- 
 tition #n fa&o, and ſo it hath been often adjudged. 


Reſolved, that the husband and wife damfell, had ' 


00d title upon this verdiR; againſt the other daugh- 
ter 3 for, by theſe words ( to the next of kin, to whom the 
inheritance ſhould, &c. come after her deceaſe during the 
life of ſuch perſon, who ſball ſo contra#t, &c. ) it ſeemes 
the daughter ſhall not have the forfeiture, for though 
ſhe be of the blood, yet, if M.dye, her ifſue ſhall have 
the land, if without iſſue, the Mother in the remain- 
der. 

To the objeRion, that the Mother cannot have it, 
for ſhe is not of the blood of rhe daughter, but econ- 
tra. Father, or Mother, are not next, to whom ad- 
miniſtration ſhall be granted:and landiſhall eſcheate, 
rather then it ſhall goe to Father, or Mother. 

Reſolved often againſt' 5. E. 6. that the Father, or 
Mother, are next to whom adminiſtration may be 
granted, and Littleton ſays that the Father is neerer of 
blood, then the Uncle,and therefore the Father ſhall 
have a remainder limitted to the next of blood of the 
Sonne, but he ſhall not have an inheritance by diſ- 
cent, from the Sonne, for a Maxime prohibits it. And 
*twas faid at Þarre, ifhe in reverſion had been bro- 
ther of the halfe blood, he might have entered, as 
Proximus de ſanguine , yet none of the halfe blood 
could inherir. See the Booke at large, where is &x- 
cellent learning of diſcents 3 as alſo the learning of 
Poſſeſſio fratris, &c. Reſolved by the Court, that it 
doth not come in queſtion , who ſhall enter for the 
forfeiture by the Statute; for the iſſue was joyned up: 
on a collaterall potnt, whether the Mother had the 
cuſtody at the rime of the contra& ; and the finding 
of the fy 15 not materiall, and therefore,though the 

| Plain ifte 
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Plaintiffe (who was leſſee of the husband of the dam- 
ſell, as appeared ) had good title againſt the defen- 
dant, being leſſee of the husband of the other Siſter, 
yet, becauſe the ifſue was found againſt him, judge- 
ment was given .Luod nih1l capiat,&c. 


h B | 

of Boytons caſe» 35. Eliz. in Banco regis. fo. 43. 

h , 

5 | Writ of cap: ad ſatisfaciendum is retornable ar Weft- 
oh minſter die Lune prox poſt Craſtin. Animari, the pare 


ve I tic is arreſted, the Sherifte is not bound to bring the 
n- W priſoner in rea Linea, from the place where he was 

arreſted, or from the Countie. But if he have the 
it, MW priſoner in Court at the day of the returne (being ne- 
n- 8 ver out of his cuſtody in the meane ſeaſon)ir is good 5 
4. But if a Sheriffe or a Baylifte affent that one who is in 
e, I <xecution, andunder their cuſtody, to goe ont of the 

Gaole for a time, and then to returne, yet although 
a WW hereturne at the time; it is an eſcape. And fo it is 
je WM likewiſe -if a Sheriffe ſuffer him to goe with a Bayliffe 
of & ora Keeper, for the Sherifte ought to have him 7zn ar- 
1 MW # cuſtodia,g& the Statute of Weſtminſter 2. cap. 1 1.fays, 
\« WM ud carceri manucipentur in ferris. So as the Sherifte 
if. {© may keepe him in yron and fetters, to the intent, 
1d that they may ſooner fatisfie their Creditors. The 
3 @ Sheriffe upon a Habeas corpus for one in execution 
1: © may bring the partie what way he will, ſo as he have 
id W his bodie ar the day, according to the Writ 3 If one 
«- @ in execution eſcape out of the Gaole, and fly into 
of | another Countie, the Sherifte upon freſh ſuite,taketh 
i: | him again before any aftion brought againſt the She- 
16M rifte, che Judges have adjudged this no eſcape 3 and if 
> {one in execution eſcape, de ſon tort. and be taken a- 
16 gaine, he ſhall never have an audita querela, becauſe a 
o WM mai ſhall not rake adyantage of his own wrong. 


F 4 Sir George 
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Sir George Brownes caſe. 36. of the Queene. fo. 50, ' 


| ry in ſpeciall taile, the remainder to himſelfe in 
fee, in the life of his Mother , tenant in ſpeciall 
taile, levies a Fine ( in truth , with Proclamations 
though they were nor found) to Sir G. B. the Mother 
( living the Sonne ) leaſed for three lives, which was 
not warranted by 32. H. 8. upon which Sir 6.8 
entered. o 

Reſolved, that the leaſe for three lives, though 
without warranty, was within 11. H. 7. which faith, 
C diſcontinue, alien, releaſe, or confirme with warranty ) 
for, the intent of the Statute, was, to prohibit not 
onely every. barre , but every manner oli diſcontiny- 
ance,which purs the heire to his reall action 3 and be- 
cauſe a releaſe, or confirmation, is no diſcontinuance 
without warranty 3 the warranty referres to them, to 
make them equivalent.to an eſtate which palſeth by 
livery. Nate, the title of the AR ( Diſcontinuance of 
right, or eſtate ) alſo in the AQ tis ſaid , If no ſuch di: 
continuance, warranty, nor recovery had been ; fo that dif 
continuance ſtands in'equall degree with warranty. 

Reſolved, that if the iſſue had granted his remain: 
der in fee onely, and not barred his taile, he might 
have entered by the words of the A, for the forfei- 
ture, which ſaith, Every perſon to whom the intereſt, &c. 
title, or inheritance, after the deceaſe of the woman ſhould 
appertaine, may enter and enjoy, &c. As if no ſuch diſcon- 
tinuance had been made, and if no ſuch had been 
the land ſhould diſcend to the iſſue. 

Reſolved, that in this caſe, Sir G. B. ſhall enter, for 
if no diſcontinuance had been, he ſhould injoy ita- 
gainft Anthony the iſſue, and all the heires of his body, 
though rhe Fine be levied in the 1 fe of the aunceſtor, 
for 32. H, 8. ſays, In any wiſe intailed to the perſon ſo - 
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wing the Fine, or to any of his aunceſtors 3 and though ir 
worke, part by conveyance, part by conclufion, yet? 
the taile being extin& by the Fine, Sir G. B. in re- 
mainder ſhall enter. The ſame Law in this caſe, 
though the Fine were without Proclamations, for the 
ifſve againſt his Fine cannot enter 3 bur the entry of 
the conuſee is lawfall. 

Anderſon ſaid, where *rwas invented ( to make an 
evaſion out of this A& ) that a woman ſhould accepr 
a Fine come ceo, &c. and render for a thouſand yeares, 
pretending this not within the words( diſcontinue,alien, 
releaſe with warranty, &c. ) that this was an alienation 
within the intent of the AR; or otherwiſe the Statute 
ſhould ſerye for nothing, 'and fo it hath been reſol- 
yed. 


Rigewates Caſe . 26, EL. in Banco regis. fol, 52. 


T was reſolved pro tot. Cur. although the priſoner 

in execution eſcape out of view, yet if freſh 
ſuite be made, and he be taken againe in recent? 
mnſecutione , he ſhall be in execution , otherwiſe at 
the turning of @ corner , or by entring into a 
houſe, or other meanes, the priſoner may be out of 
view 3 And although he fly into another Countie, 
yet becauſe the eſcape was of his own wrong, where- 
of he may nor take advantage, the Sherifte upon freſh 
ſuite-may take him there, and he ſhall be in executi- 
on. But if the Plaintiffe bring his ation againſt the 
Sherifte upon the eſcape before that the Sherifte take 
him, or if the Sheritfe doe not make freſh ſuite, yer in 
both theſe caſes the Sherifte may take him and keepe 
him in his cnſtody, untill he make agreement wich 
him, or he may have an ation of the caſe , for his 
wrongfull eſcape. And althongh the defendant be 
taken upon a cap: ad ſatis factendam, and eſcape, oy 
rneE 


74. Lincolne Colledge Caſe. 
the Writ be not returned and filed , the Plaintiffs 
may have a new cap: ad ſatisfaciendum againſt him, and 
rake him againe, and he ſhall not take advantage of 
his owne wrong. Bur if the. Plaintifte will he may 
charge the Sheriffte with the eſcape;if he did not take 
him againe in freſh ſuite before the ation brought, 
and when the priſoner eſcapes of ;his owne wrong, 
and be taken againe , he ſhall never have an audit 
querela againſt rhe Sherifte. But it is otherwiſe if he 
eſcape with the conſent of the Gaoler, then he may 
not take him againe, and ifhe doe,then he may haye 
an audita querelas 

Reſolved, that the barre was inſufficienty, for the 
plaintiffe counted of an eſcape in London, and the de- 
fendant juſtifies the reraking in Devonſb7re, ſo that the 
eſcape at London was not anſwered ; but the plaintifte 
not denying the freſh ſuite, but by Proteſtation rely- 
ing-upon this that he was out of view,”twas adjudged 


againſt him, but if he had demurred upon the barre, 


he ſhonld have had judgement. 

Reſolved, that after Demurrer, there ſhall not bea 
Repleader, for the parties by mutuall conſent, have 
put themſelves upon the judgement of the Court, 
and therefore withour their conſent, they cannot re- 
pleade, and fo ſeverall times adjudged. 


Lincolne Colledge caſe. 37.09 3Vv. of the Queene. fo. 59. 


Usband ſeiſed to him and to his wife for life, and 

to the heires of the body of the husband, dyed, 

the iflue, in the life of the wife, then tenant of the 
freehold ( for fo the pleading was ) which ſhall be in- 
tended by diſſeiſin,for no furrender, or forfeiture was 
alledged. 4. H.8. Sufftered a recovery, with fingle 
voucher, by agreemenr, that the recoverors ſhould 
infeofte Lz&ce to divers uſes, and that the wife mn 
releaſe 
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releaſe to them with warranty, which was done ac- 
cording, 11. H. 8. The wife dyed, afrer the ifſue dy- 
ed, afrer his iſſue in the thicd degree encered 3 the 
queſtion was,whether the collaterall warranty ſhould 
binde 3 the recovery did not come in queſtion, for by 
the pleading it ſhall be intended, that he was ſeiſed 
by other ticle, then by the taile, ſo the ſingle voucher 
not materiall. 

Reſolved, that though the firſt branch of the Sta- 
tute of 11. H.7.ſays, that the warranty ſhall be voyd, 
yet the clauſe following ( and that 7t ſhall be lawfull, 
&c. to ente} ) being annexed to the firſt, expounds 
the genertlity of it, .and thongh he to whom the in- 
tereſt, &c. after the death of the wife appertaines, 
may avoyde it by entry, yet, 'tis in force againſt all 
others 3 and ſo the Jhdges have expounded other 
Statutes. 8. H. 6. All Outlawries ſhall be- voyd, ex- 
cept a Capias be awarded againſt rhe party, in the 
County, where, &c. yet this ought to be avoyded by 
error. The Statute of I. of the Queene ordaines that 
*1 all grants, &Cc- by a Biſhop, in other manner then, &c. 
ve WW ſhall be utterly voyd ; bur 32+ Gf 33. of the Queene, 
it; W betwixr Sale and the Biſhop of C. and L. a grant of a 
© WW next avoydance of a Church ( not warranted, &c. ) 
was not voydable againſt the Biſhop himſelfe, bur 
onely againſt his Succeflors. And with this refoluti- 
- agrees 27. H. 8. upon the ſame Stature of I1, 


id Reſolved, that this warranty was out of the intent 
d WM ofthe AR, which onely reſtraines warranty , which 
ie WW prejudices the heire in taile, or thoſe in remainder, 
1- WW but when the warranty, 8c. of the wife, 1s bur for to 
15 WW perfe& and corroborate rhe eſtare aſlured by rhe iflue 
le himſelfe, &c. *tis not reſtrained by the AR, for it 
d WW ſhall be-intended to the benefit of the heire, which is 
d WW thercaſon, that a common recoyery 1s not reſtrained 


by 
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by IW. 2. for the intended recompence 3 and if the 
wife and the ifſue had joyned ina Fine, this had bar- 


red the taile 3 ſo, if the wife had ſurrendered, the iſſue 
mighr have ſuftered a recovery. H.39: of the Queene, 
the caſe was, that the younger Sonne tenant in taile | 
by deviſe, was vouched in a recovery ſuttered, by 
woman tenant for life, by the ſame deviſe, and this 
was to the uſe of the vouchee and his heires, who dy- 
ed; and'twas adjudged that the Siſter of the you- 
chee, by the intire bloud ſhall have it, not the elder 
brother, & that the recovery was not within 14 of the 
Queene, though ſuftered by tenant for life ; and the 
Statute ſays, that it ſhall be utterly voyd ;* for *rwas 
not the intent, that the At ſhould extend to a reco- ' 
very, in which he in remainder in taile was vouched, 
who had an eftate that might continue for ever, and 
had the power to docke all the remainders 3 ſo here, 
this Statute doth not extend ro this warranty , be- 
cauſe, &c. ws | 
Reſolved, when the firſt iſſue diſables himſelfe, for 
to take advantage of the forfeiture, and dyes, his iſſue 
ſhall never take benefit of it, becauſe, he was not in 
Terum natura, nor had the immediate intereſt at the 
time 3 and this was Sir George Brownes caſe before, 
where the iſſue in taile in the life of his'Mother, te- 
nant in ſpeciall tatle, levied a Fine, without procl- 
mations 3 and here, if error were in the recovery, the 
warranty barres hin of his ation, becauſe he himſelfe 
by his own a&, hath barred his entry. Bart here if the 
wife had releaſed, &c. after the death of the iſſue, his 
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ifſue might have avoyed the warranty. 
| Nite ( Reader ) it ſeemes to me, if in ſuch caſea 
woman levies a Fine, or ſufters a recovery, though 
the daughter enters, or not, and though ſhe joynes in 
the Fine, or is vouched in the recovery, or by any 
other a diſables her ſelfe, yet the Sonne borne = 
a 
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ſhall take advantage of it ; for entry upon this A of 
x1. H.7. is not like entry upon the Statute of 6. R.z, 
ne Ml cg, 6; For there the daughter by exprefſe words, 
ie, W hath ir as a perquiſite, but upon 11. H. 7. per formam 
ile 8 dons. 
'T Reſolved, if teyant in taile, in of another eſtate, 
1is MW ſuffer a common recovery, and a collaterall aunceſtor 
'y- WM releaſes with warranty to the recoveror, after the re- 
u- MW coveror makes a Feoftement to uſes, which are exe- 
er IM cuted by the Statute of 27, H. 8. and the aunceſtor 
he I dyes, though the eſtate be transferred in the poff, be- 
he WW fore the diſcent of the warranty, yet; it ſhall binde, 
as IM and. the terr-tenanrs ſhall Rebutt. See excellent 
o- If learning upon this point, where an eſtate transferred 
d, I in the poff, before diſcegt of the warranty,ſhall binde, 
1d Wl where not, and where nere ſhall be Reburrer in ſuch 
re, WM caſe, where not, 


Pennants Caſe. 38. of the Lueene. fo. 64. 


Ve j = for yearts upon condition , that the leſſee 
ſhall nor aſligne, &c. withour aflent of the leffor, 
he Wl he affignes, &c. the lefſor nor having notice of the aſ- 
e WM fignement, accepts the rent due after 3 and enters ; 

&- Wl it was adjudged forthe leffor his entry lawfull 3 for. 
4- Wl that the condition being collaterall , the breach 
ie Ml whereof may be ſo ſecretly contrived, that it is nor 
fe Il poſſible for the leflor to have notice thereof, and no- 
1e If tice in this caſe is materiall and fſuable 3 for other- 
is WU wiſe the leſſee might take adyantage of his owne 
fraud, But if a man make a Leaſe for yeares, ren- 
2 I dring rent vpon condition, if the rent be not paid to 
h I reenter, In this caſe if the Leflor demand the renr, 
mn I and the ſame is nor paid, if after he accept the rent 
1 f ( before the reentry made ) due at another day , he 
ef I hath diſpenſed with the condition, for there - con- 
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78 Pannants Caſe, 
dition is annexed to the rent, and he ( having made 
demand of the rent) well knew the condition wx 
broken 3 but although in this cafe, that he accept the 
rent,due at that day, for which he made the demang, 
yet he may reenter, for as well before, as after his 
reentree , he may have an aGion.of debt, for the 
rent upon the contra between the Leflor and the 
Leſſee. , 

If the Leflor diſtraine for the rent, for which the 
demand was made, he hath aftirmed the Leaſe ; for 
after the determination of the Leaſe, he may not di- 
ſtraine for rent. 

It was alfo reſolved, that as well in caſe of the'con- 
dition annexed to the rent, as in caſe of a condition 
annexed to any collaterall atyjf the concluſion of the 
condition be, that then the Eeaſe for yeares ſhall he 
voyd, there no acceptance of the rent due at any day 
after the breach of the condition will make the voyd 
Leaſe good. 

Reſolved, that as a voidable Leafe cannot be affir- 
med by word, for money, &c. ſo the acceptance of 
rent which is not In efſe, nor due to him which ac- 
cepts its doth not affirme the Leaſe as a gift toa Huſ- 
band and Wife, and to the Heires of the body of the 
Husband, the Husband dyes, the iſſue accepts the 
rent of the Leffee of the Husband, dvring the life of 
the Wife, the Wife dyes, yet the iſſue ſhall avoyd the 
Leaſe, for no rent was due. | 

And there is a diverſity betweene a Leaſe for life 
and for yeares, in caſe ofa leaſe for life, though the 
concluſion of the eondition be, that it ſhall be voyd, 
yet acceptance of a rent due after the breach, ſhall 
aftirme it, for the frechold being created by oy 
cannot bedetermined before entry. If the ſuccelior 
accept the rent upon a Leaſe for yeares of a Parſon 
Vicar, Prebend, *tis worth nothing, for *ris voyd n 
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death, otherwiſe of a Leaſe for life. But if the ſuc- 
ceſſor of a Biſhop, Abbor, or Prior, accept the rent 
upon a Leaſe for yeares, he ſhall never avoyd it, for 
*rwas voydable onely. | 

Note (C Reader )) it ſeemes to me; if upon a Leaſe 
for life, the Leſſor, accepts the ſame rent which was 
demanded, he hath aftirmed the Leaſe, for he cannot 
accept it, as due upon any contra, as upon a Leaſe 
for yeares, for when he accepts it, he cannot have an 
ation of Debt for it, but his remedy was by Afliſe, 
if he had ſeifin or-by diſtreſſe, bur after reentry he 
may haye an ation of Debt. 

If he that hath a rent ſervice, or rent charge» ac- 
cepts the rent dne at the laft day, and therfore makes 
an acquittance, all the. arrerages due before, are 
thereby diſcharged, and fo it hath beene adjudged, 
In Hopkins (y Mortons Caſe To. El. Dyer- 

A man is not bound to pay an annuity without 
, Acquittance, but a rent ſervice, or rent charge 

e is. LE 

If the Lord accepts the rent or ſervice of the Feof- 
fee, he loſes the arrerages in the time of the Feoftor, 
though he makes no acquitrance, for, after ſuch ac- 
ceptance, he ſhall not avow upon the Feofjor ar all, 
nor upon the-Feoftee, but for the arrerages which 
incurred in his time 3 otherwiſe, where the Feoftor 
dyes, and there is ſuch an acceptance. But accep- 
tance of rent or ſervice by the hands of the Feoftee, 
ſhall not barre the Lord of reliefe due after, for that 
is no ſervice, it it were, Debt wanld not lye for it. 

'Twas faid, if the Lord accepts ſervices by rhe 
hands of the Heire, infeofted within age by colluſi- 
on, he lofes the wardſhip. Bur againſt this *rwas ob- 
jetted. Firſt, becauſe the Lord upon tender of the 
arerages, and notice is compellable to avow upon 
him, Secondly, ke cannot be concluded before » 
tle 
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tle accrued. Anſwered, the Lord is not compellz- 
ble. &c. for he may ſhew the colluſion, and avoy. 
upon the . Feoftor, and. by acceptance , the Lord. 


waives the benefit of the Statute,-purges rhe colly. 
ſion, and loſes the wardfhip. ; 


& 


Weſtbyes Caſe, 40. Eliz. In Banco[Regis, Pol. 71, 


\ A 7 Eftty brought an ation of Debr againſt Skyh- 
ner and Catcher Sheriffes of London, for an el. 


cape. One buffon was in execution, and initheir cu. 


ſtody, ar the Suite of one Dighton, and at rhe Plain- 
tiftes Suite and at the end of their yeare, the Sherift; 
deliver*d the body of Buffon ( amongſt others ) un- 
to the new Sheriftes by Indenture, wherein the exe: 
cution at the Suire of Dighton, was mentioned, but 
the execution at the Suite of Weſthy was omitted, 
and Byſton ſtill continued in the Gaole, and if the De- 
fendanrs ſhould be charged in this Caſe, with the ef 
cape, was the Queſtion ? And it* was adjudged, that 
they ſhould be charg'd,for although he was within the 
walls of the Priſon, yet that was an eſcape in Lay, 
as to the Plaintifte. , And it was'relolved, that Eom 
ſtant, that the ancient Sheriftes, delivered their Pri 
ſoners to the new Sheriftes, the eſcapg began asto 
the Plaintifte. ;, 

Nore hereby, that the Law judgeth one that re- 
maines in the Gavle to have efcaped, and it was re 
ſolved, that the ancient Sheriffes ought to give notice 
to the new Sheriftes of all executions that they have 
againſt any, that are in their cuſtody, and ir was alfo 
reſolved, unt:1! che Priſoners be delivered to the nev 
Sheriffes, they remaine in the cuſtody of the old 
Sheriftes. Notwithſtanding the new Letters Patents, 
the Writ of diſcharge, and the Writ of delivery. And 


*twas reſolved, that if the old Sheriffe die before a ne# 
one 
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one be made, the new Sheriffat his owne perill ought 
to take notice of all executions againſt any of the Pri- 
ſoners ; and this is for neceſſity, and if one in Exe- 
cution breake the Gaole betweene the death of the 
old Sheriff, and the making of the new, this is no ef- 
tape, but when the Sheriff is dead, all the Priſoners 
xrein the cuſtody" of the Law untill the new Sheriff 
be made 3 and alchongh no freſh Suite be made after, 
they may be taken in Execution, in what place ſoever 
they come Ms 


Deane and Chapter of Norwich Caſe, 40. and 41. of the 
Queene. fo, 93. - | 


H 8. Anno. 30. tranſlated the Priory and Covent of | 
4* the Cathedrall Church of the holy Triniry of 


Nywich, into the Deane and Chapter, &c. and diſ- 


charged them by their ſpeciall names , Tam de habitu 
quam de regula 3 1þſoſq; decanum 5 Capi tulum, perpetuis 
temporibus duraturis corporauit, and granted them all 
the Mannors, &c. which of late belonged tothe Pri- 
ory, and granted thar they ſhould be the Deane and 
Chapter of the Biſhop of Norwich, and his Succeſſors, 
after 2. E. 6: the Deane and Chapter ſurrendered to 
the King theix Church and potſefſions, and he incor- 
porated them bY the name of the Deane and Chapter, 
Sanfle (5 individue, Trinitatis Norw' ex fundatione, E.6. 
And regranted them their Church and Pofleflions, by 
the name. of the Deane, KC. omitting Ex fundatione 
Regis, E.6. | 

Objetted, that Herbert heretofore Biſhop of Nor- 
mich, was Founder, and being nor patty tothe tranſla- 
tion, "tis voyd. 

Anſwered, the King was Founder, as appeares by 
many Records, and by the Foundation 3 but, 2dmic 
the Biſhop Founder, yet the tranſlation was your : 

| -G of 


22 Deane & Chapter of Norwic p caſe . 


for the Pope might have diſcharged a Monke ofhig 
profeſſion, and therefore the King may doe it, by the 
Statute of 25. H. 8. And this tranſlation is no pre- 
jadice to the Founder, for he remaines Founder, and 
nothing is altered but the rule and profeſfion;and rhis 


Prior was eligible. 11. of the Queene. Dyer. Corbets 


caſe, proves this very tranſlation good, and by judge- 
ment of Parliament, 33. H. 8. ſuch tranſlations are 
g00d, All Chapters were Monkes, and notwithfſtand- 
ing their tranſlation into Prebends, or Cannons, the 
Advowſon remaines as before;zBut admit the tranſlati- 
on voyd, yer, "tis good by the Statute of 35. of the 
Queene ; ſee the Booke at large. 

ObjeRed, when they ſurrendered to ZE. 6. and he 


regranted to them, by the miſ-naming of the Corpo- 


ration, for ( ex fundatione Regi#.” E, 6.) was omitted, 
the grant was voyd, and nothing paſſed, for the name 
of the Founder is parcell of the Corporation. 


Anſwered, notwithſtanding the ſurrender of their | 


Church, their Corporation continues, and they re- 
maine the Chapter of the Biſhop 3 though there can- 
not be a Gardian .of a Chappell, when the Chappell 
and all the potlefſions are aliened. If Chriſtian policy 
*rwas thought necetliry 4{ tor that the Church could 


nor be without Sects and Hereſies ) thatevery Biſhop 


ſhould be affiſted with a Connſell 3 viz."a Deane and 
Chapter. 1. To conſult with them in deciding of dif- 
ficult Controverficy of Religian, to which purpoſe eve- 
ry Biſhop habet Cathedram. 2. To conſent to every 
grant the Biſhop ſhall make ro binde his ſuccetlors ; 
for the Law did not judpe it reaſonable,to repoſe ſuch 


confidence in him alone: at firſt all the poſleffions' 


were to the Biſhop , after a certaine portion was al- 
ho :ed ro the Chapter, therefore the Chapter was, ber 


fore they had any pottefli>ns, and of common right, 


tie Bilhop is Patron cf all the Prebends, becauſe their 
poſſeſſons 
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offefſions were derived from him , ſo that ſo long as 
the Biſhopricke continues, the Deane and Chapter 
( being his Counſel] ) remaines, though they have no 
poſſeſſions, as at firſt they were, when the Biſhe pricke 
conſiſted all of ſpiritvalry. The Pijorand Friers Carmi- 
lites had not any-pclicii:cus nor place. And 32. H.8. 
Fitz. held if an Abt.or or Prior and coventr, ſei] their 
poſieſſions,yer their Corporation remains. All Biſhop- 
ricks were ofthe Four dation cf the Kings of England, 
and anciently Dorative by them; bur,by grants of the 
Kings, became after Eligible by their Chapter; where- 
fore, if by their ſurrender, their Corporation ſhould 
be diflolved : three inconveniences would follow. 
Firſt, ro the Biſhop, for his aſſiſtance in the Epiſcopall 
funtion. Secondly, to the Biſhop and others,touch- 
ing the confirmation of Grants. Thirdly, to all the 
Church, for how ſhould the Biſhop be choſen ? 
Reſolved, Firſt, if there were ary imperfection in 
the Tranſlation. the Statute of 35. oi the Queene hath 


| made it good. 


Secondly, that the AR of 1. E. 6. hath made it 
good, thovgh the Corporation were gone by the ſur- 
render, and the miſnamer mareriall. 

Holden by. the Juſtices and Lord Keeper, that the 
ancient corporation remaines, notwithltanding the 
ſurrender. | 


Fermors Caſe, 44. of the Queene, ſo. 77+ 


Q-lith Lefſee for yeares* of a Houſe, and Tenant at 
will of Land, and Tenant by coppy of other Land 
within the Mannor of S. ro Fermor, leaſed all for life 
tol.S. andalfo ſeiſed of other Land there in Fee, 
levyed a fine with Proclamations of all Mefſuages, 
and Lands ( which comprehends all rhoſe leaſes, and 
aſo his inherirance ) by covin, to diſſinheric his leſ- 
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Car, and after the fine, alwayes continues in poſleſſion, 


and payes the ſeverall rents to F. The lefleg for life, 


dyes, the yeares expire, S. claimes the inheritance, 
Reſolved, that the Lord of the Mannor was nat 
barred by the ſaid fine. T. The makers of the Statute 
of 4. H. 7. never intended that a fine levyed by Te- 
nant at will, yeares or Coppy, which piexgnd no In- 
heritance nor title to it, but intend the,diſheriſon of 
the Lord, &c. ſhould barre them. of their inheri. 
tance, and where the Statute ſayth ( That Fines ough 
20 be of greateſt ſtrength to avoyd ſtrife and debate, ) This 
Feoffement and fine by the Leſſee ſhall be the cauſe 
of ſtrife where none was before. 2. The Statutedoth 
not intend, that thoſe who of themſelves without ſuch 
fraud, could not levy a fine to barre thoſe which had 
the freehold and inheritance, ſhould be inabled to 
levy a fine by making of an eſtate to another, by 
practiſe ard fraud. 3. If doubt be conceived upon 
an a& of Parliament, *tis to be conſtrued by the rex 
ſon of the common Law, and that ſo abhorres fraud, 
and covin, that all as, as well judiciall, as others, and 
which of themſelves are lawfull and juſt, yer being 
mixt with fraud and deceit, are tortions and illegal, 
Ifa Woman intituled to have Dower ( which is fa 
. voured in Law ) by covin , cauſes a ftranger to dif 
ſeiſe the terretenant; to the intent to bring Dower x 
gainſt him, and recovers accordingly, tis all voyd, 
So if a Feme covert, or Infant (much favoured in 
Law )eof covin, "cauſes another to difſeiſe the difcon- 
tinuee, and infeoffe them they are not remitted Sale 
in Market overt ſha)l not binde, if the- Vendee had 
notice that the property was to another, or if the Sale 
be by covin; the Law hath ordained the common 
Bench as a Market overt, for afſurance of Land by 
fine 3 for it ſayth, Finis finem litibus imponit, yet c0- 
vin ſhall ayoyd them ; A Vacat was made in Banco of 
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arecovery had by covin, 33 & 34. ofthe Queene ad” 
fe, WM jadged, where Tenant for life levyed a fine with Prov 
clamations, and hive yeares paſſed, and he dyed, that 
the Lefſor ſhall have ve yeares afrer his death; for 
though the Statute ſaves the right which Firſt ſhall 
gw, and the, right firſt accrued tothe Leffor, by the 
forfeiture, yet becauſe the Leffor by covin of the Lef- 
ſee, might be barred, for he expeRed not to enter, 
till ways x of the Lefſee, 'tis no barre, ard 
namely, whenthe Lefice hath Land of Inheritance in 
the ame Towhe, ( as in this caſe ) ſo, 'twas agreed 
in the ſame'caſe,if the Feoffee of theLeffee for life hath 
Lands in the ſame Towne, and levys a fine, &c. the 
< WM Leflor ſhall have five yeares after the death of the Leſ- 
al Wl fee, for he knew not of what land the fine was levy- 
0 i ed ( not being party to the Indenture or agreement ) 
bY WW &c. So, the Judges have conſtrued the a& againſt the 
on WF Letter, for Salvation of the Inheritance of himin re- 
4 WM verfion. And 'twas ſaid, if the Feoffee of a Leflee for 
d, WW yeares, who made a feoffemenr by praRife, hath Land 
d WF inthe ſame Ville, and levy a fine, and the Leffee payes 
vs WM therent to the Leſſor, it ſhall not binde, and in the 
l. WW principall caſe, the payment of the rent after the fine, 


i" WH makes the fraud apparanr, for by this the Leflor was * 


WW ſecure, and ndttauſe of any doubt of fraud. 

[- But *twas reſolved; if the Bargainee or Feoffee of 
l. WW A. perceiving that O? hath right, levies a fine, or 
n WW takesa fineof a Stranger,” to the intent, to barre C. 
- WF this fine levyed by conſent ſhall bifide, for nothing 
e WW was done in this, that was not lawfull, and the intent 
d Wl of the a@ was to avoyd firife. So, if A.( pretending 
ce IM title ) difſeiſe B. and to the intent to barre the diffei(- 
n i fee, levies a fine, for the defſeifor, Venit tanquam m 
Y WW #rena, and "tis not. poſſible bur the difſeiſee had know- 
" I {edge of it, and ifhe doth nor enter, 'ris his folly. But 
' WI in the caſe at barre, every one will preſume that the 
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fine is levyed of his owae Land,becauſe that he might 
lawfully doe ; aad chaugh this conteines more a- 
cres, then his owne Land, this is vſuall almoſt in all 
fines 3 and the covin of the Leffee-is the cauſe of non- 
claime of the Leffor, and a man ſhall nor rake adyan- 
tage of his owae covin 3 and here the. fraud is the 
more odious, becauſe of rhe great truſt, vzz. Fealty, 
To the obje&ion, that it ſhould be miſchievous tos- 
voyd fines, upon ſuch nude averments 5 'twas an- 
ſwered, that ic ſhould bea greater miſchiefe, princi- 
pally, if fines levyed by ſach covin,ſhould binde. And 
an averrment of fraud may be taken by the Scarute of 
27+ of the Qneene, againſt a fine leavyed to ſecret 
uſes, by fraud, for to deceive Purchaſors. So by the 
Statute of 13. of the Qneene, an averrment may be 
—_ againſt a fine levyed upon an nſurious con- 
tract, 


Twynes Caſe, 44+ Eliz: in Cam. Stel. fo: 80. 


N an Information per Cooke Atturney Generall# 

- gainſt Twyne of Hampſhire, for contriving and pub 
Iiſhing of a traudulent Deed made of goods. The calc 
vpon the Statute 13. Eliz. ca, 5. was thus 3 Pierce was 
indebted unto Twyne, in 400+ 4 and to one C. in 2001: 
C. bro: ghr an ation of Debr againſt Pierce(and hany- 
ing the Writ ) Pzerce being poſſeſſed of goods and 
Chattells to the value of 3oo.” & in ſecret made a deed 
of all his goods and Charcells to Twyne in ſatisfaRion 
of his Debr,8 yer Perce continued in poſſeſſion of the 
ſame, 8& ſome ofthem'he ſo!d,and his Sheepe he mark: 
ed with his owne marke 3 & after, C. had judgement, 
& a Fier.fac.to the Sheriff, & by vertue thereof Baylifi 
came to make execution of the goods, and divers pet 
fons by the commandement of Twyne, with force re- 
hiſted them, claiming them tu be the goods of Twin 
by vertue of the ſamedeed, and whether this deed > 
frauqu- 
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faudulent or no, was the Qneſtion ? and *twas reſol- 


. ved by Sir Thomas Egerton Keeper of the Great Seale_ 


of England, and by the chiefe Juſtices, Popham and 
Anderſon, and all the-Courr of Star-chamber, that this 
deed was fraudulent and within the Srtarture of 1 3. El. 
And in this Caſe divers things were reſolved. | 

Firſt, That this Deed had the markes of fraud,ir was 
generall, and without exception of his apparell, or * 
any thing "of neceſfitie, for doloſus verſatur in genera- 
libs. ,- x 

Secondly, The Donor continueth in the pofſeſſion. 

Thirdly, It was made in ſecrer, Et dona clandeſtina 
ſemper ſunt ſuſpicioſa. 

_ Fourchly, it was made hanging the Writ. 

Fifthly, there was truſt berweene the parties, fer 
the Donor was in poſſeſſion and uſed them, and fraud 
is alwayes-apparelled wich truſt, and truft is the cover 
of fraud. 

Sixthly, it was contained in the deed that it was 
honeſty, truely and bona fide, Et clauſule inconſuete ſem- 
per juducunt ſuſpitionem, and it was reſolved although it 
was a due debt to Twyne, and a good confideration of 
the deed, yet it was not within the proviſo of the ſaid 


| ARof 13. Eliz. By which ic is provided that the ſaid 


Ak doth nofarend to anyeſtate or intereſt in Lands, 
&c. goods and *chattells made vpon good confidet a- 
tion, and Bona fide, for although ic be upon good and © 
true conſideration, yet it is not Bona fide, for no deed 
ſhall be deemed to be made Bona fid? withia the faid 
proviſo that is accompanied with any truſt, for the 
proviſo ſaith upon good conſideration, and Bona fide, 
ſ9as good confiderarion doth not ſerve, it it be noc al- 
ſo Bona fide. 

Therefore ( good Reader ) if any deed be made 
to thee in ſatisfaRion of any debt, by one that is 172- 
debted unto others alſo. Firſt, let ic be in publick. 
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manner before Neighbours. Secondly, valued-by 
good men to a true value. Thirdly, take them out of 
the poſſeſſion of the Donor preſently, for continuance 
of poſſeſſion in the Donor is a marke of truſt. 

There are two confiderations {( Viz. ) Confiders- 
tion of blcod or nature, and valuable conſideration, 
And if one that is indebted to five ſeverall perſons 
every one 20. L. in confideration of naturall afteQtion, 
doth give all his goods unto his Sonne or Coſen, 
The intention of the Statute was, that the. confider;- 
tion in this caſe ſhould be valoable,for'equity requires 
that this deed that defeates others, ſhall be mzde of 
as high a confideration, as the things are, that areſo 
defeated thereby, for it ts to be preſumed, that the 
Father if he had not beene indebted unto others, 
would not diſpoſſefle himſelfe of all his goods,and ſub- 
ze himſeife to. his Cradle. And therefore it ſhall be 
intended that it was to defeate his Creditors. Andif 
a confideration of nature or blood, ſhould be a good 
confideration within this proviſo, the Statute would 
ſerve for little or nothing, and no creditor ſhonldbe 
ſure of his Debt. 

A feoffment made ſolely in confideration of nature 
or blood, ſhall not take away the uſe rayſed vpon wi 
luable confideration, but it ſhall gies a uſe rai- 
ſed in confideration of nature \for bor confiderations 
are in Equal: jure, and of the ſame nature. 

Many men matvaile the reafon that ſo many ad 
and Statutes aredayly made : this Verſe anſwereth, 


Queritur ut creſcunt tot magna volumina legis. 
In promptu cauſa creſcit in orbe dolus. 


And becauſe fraud abounds in theſe dayes, more 
then in former times, it was reſolved, that all Seatutes 


made againſt fraud, ſhall be liberally expounded, for (0 
vp 
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ſupprefſe the fraud, and according to this, ſee ſeverall 


cefolutions in the Booke at large. 
It was reſolved, that no purchaſor may avoyd a pre- 
cedent conveyance, made by fraud, but he that is a 
rchaſor for moneFor other valuable confideration 
id, for confideration of blood is a good confiderati- 


- on, but not ſucha confideration as is intended by the 


Sratute, 39. El. ca: 4.for valuable conſideration is one- 
ly good conſideration by the ſame aft. Anderſon chiefe 
Juſtice of the common banck ſaid, That a man who is 
of ſmall Capacity and not able to governe his Lands, 


_ thatdiſcends unto him, and being diſpoſed: to ryot and 


diſorder, by the mediation of his friends, by open At 
conveyes his Lands to them, upon truſt and confi- 
dence, that he ſhall take the- profits for his maintai « 
nance,and that he ſhall have no power to waſt or con- 
ſume them. Andafter, he being ſeduced by deceit- 
full and covetous perſons bargained for ſmall ſummes, 
hisLands of great value, this bargaine although it were 
for money was holden to be out of this Statute, for 
this att was made againſt all fraud and deceir, and ſhall 
not ayd any purchaſor that commeth not ro the Lands 
for good confiderations lawfully without fraud or de- 
ceir. And.in,this gaſe Twyne was convicted of fraud, 
and he, andzal{che others of a ryot. 


Reſolutiont. P. 44« of the Lucene upon the 
Statutes of. Fines{fa, 84: 


Pg: ; 

Tenant for life, the remainder to B. in taile,the 

* remainder to.B. and his heires, B. levies a Fine, . 

harh ifſue, and dyes, before all che Proclamations paſ- 

ſed, the iſſue then beyond the Sea , the Proclamati-” 

ons are made, the ifſue rerournes, and-upon the land 
claimes the remainder. 

Reſolved, that the eſtate which paſſed, was not de- 

ters 
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termined by the death of tenant in taile ; fo, if tenant 
in taile of a rent, Advowſon, Tythes, Cammon, vc, 
grants by Deed, and dyes 3 for if the ifſue brings a 
Formedon for the rent, he makes the grant voidable, 
if he diſtrames, or claimes ir upon the land, he by this 
determines his eleQion. - And there is no' diverſity, 
berwixc tenant in taile of a rent, &c. and tenant in 
taile of a reverſion, or a remainder upon an eſtate for 
life , chaugh in the firſt caſe, rhe ifſue may have 
Formedon preſently after the death of tenant intaile. 

Holden by Popham, and divers other Juſtices, that 
the Statute of 32. H. 8. hath inforced the caſe,that the 
eſtare which paſſes by the Fine of tenant in taile, ſhall 
not be determined by his death, for by this 'tis pro- 
vided thzt Fines levied of any lands, &c. intailed, im- 
mediatiy after the Fine ingrofſed, and Proclamations 
made, ſhall be a barre, if rhe Fine cannat be a barre 
withourc continuance, rhe Scature hath provided, that 
the eltate ſhill conrinue, for ic provides for. all nece(- 
ſary incidents to the perfeQion, and conſummation of 
it. Every Fine ſhall be intended with Proclamations, 
for 'tis moſt beneficia)l for the conuſee, and all Fines 
being che generall aſſurance of land are Jevied accer- 
ding. "Ae: 

Reſolved, that rhough by the death of tenant in taile, 
a right of the eſtate zaile defcends to the iſſue, for that 
the renant in taile dyed before all tte Proclamations 
paſſed, yer, when they are paſſed, withour claime, this 
right is barred by the'Scature of 32. H. 8, 

Reſolved, by all the Judges and Barons (bur three) 
that the iſſue (in this caſe ) being heire and privy,can- 
nor, by any claime, fave the iight of the taile, which is 
deſcende31 to him, bur thar afrer the Prociamartions,he 
ſhall be barred for, 'ris provided ( that every Fine af: 
ter the ingroſſing of it, and Proclamation had and made, 
(hall be a finall end, and conclude as well privies as ftran- 
gers. 
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gens. ) And if no ſaving had been, all ſtrangers had 
been barred alſo, and all the exceptions extend onely 
to Scrangers, bur the iſſue is privy. 

To the objettion 3 it by the equity of the Statutes, 
the ifſue cannot claime, &c. to what purpoſe are the 
Proclamations with ſuch folemnities ? 

Anſwered, 32. H. 8. being an Ac of explanatton 
of 4. H. 7. as to the Fine by renant im taile , ſhall not 
be taken by any ſtrained conftrucion againſt rhe let- 
ter, for then 'cis requiſite ro have-a new A of expla- 
nation, vpon the explanation, (5 ſic in infinitum. By 4. 
A. 7. every one hath liberty ro purſue a Fine accord- 
ing to the ſaid At, viz. with proclamations, &c. or 
without ( as at common Law ) and therefore the 4& 
of 32.1. 8. of neceſlitie preſcribes that Proclamations 
ſha!l be made according to 4. H. 7. to diſtinguiſh it 
from a Fine at common Law, and not to inable the i(- 
ſue for ro make claime, for this ſhould be againſt the 
exprefle intenr of the AR; in the preamble, and pur- 
view. Alſo ir ſho:11d be very inconvenient, if, when 
ſuch Fine is levied, for a valuable conſideration, ad- 
vancement of his ifſues, or payment of his debts, and 
he dyes before Proclamarions » that all ſhould be a- 
voyded by the claime of the heice, when the conuſee 
coul4 not have better affurance, by Recovery, for that 
he was not tenant to*rhe Pracipg. See the Booke at 
large, in what caſe the iffte in raile may averre ſeifin 
in a Stranger, C quod partes, Finis nihil habuerunts 
what nor. | "Res 

Objected, 1.'ris provided by the Statute de donis,,$c. 
that as ro the iflue, Fins 7þſo jure ſit nullus. 2. That the 
Statute of 27. E. I. extends not to the heires in taile, 
as 8. H, 4. is, for the ifſue is not bound by any Record, 
which inures by way oft Eſtoppel!. 3. 27. E. 1. ſpeakes 
De fini>us 1itd levatis , and when there wants ſeifin_ 
( which is the effence of 2 Fine ) 'tis not 7ite levatus, 
46. E. 3. that 'tis a good plea. An- 


Anſwered, the Statute de donis, 8c. was made 13, 
E. 1. and the Statute of Fines 27. in which the iflne is 
not excepted, therefore he is bound , and according 
there is a good opinion, 8. H. 4.- 

To the cod though the ifſue was not barred of 


his right before, 4. H- 7. yet he was eſtopped to ſay, 


Quod partes Fmis nihil habuerunt. 

To the third, Finis rit# levatus, is intended in dye 
forme of Law, which it may be, though it be onely by 
way of conclvfion, for the ſame A&R ouſts the parties 
from ſuch averment, and 46. E. 3. is to be intended of 
a collaterall aunceſtor, from whom the heire doth not 
claime rhe Land, and then the averment is good. 

In Conisbres caſe *twas reſolved, upon a Fine levied 
to tenanr in taile in remainder, by tenant for life, and 
a grant and render of a rent', that this was not within 
the Statutes of 4. H. 7. or 32. H. 8. for the Fine was 


not of the land it ſelfe which was intailed, bat of the 


rent newly created out of the land. And in the Lord 
Zouches caſe *twas reſolved , that 4. H. 7. and 32. H.8. 
doe extend to Fines levied by conclufion, and ſhall 
binde, though partes, &c. nil babuerunt 5 as if tenant 
in taile makes a Feoffement, or be diffeiſed, and levies 
a Fine, for the Starnte fays, ( AlliF ines frany lands, 8c. 
In any wiſe intailed to the perſon ſd levying, or to any of his 
aunceſtors .) and in 4. H. 7. the exception, uod partes, 
Bcc. is ſaved to all perſons not party, nor privy to the ſad 
Fine, and the iflue in-taile is privy , for he claimes as 
heire by diſcent, andif ſuch Fine ſhall barre, where 


the tenant in taile had nothing, though the iſſue enter 
after the death of the aunceſtor, before all the Procla- 
ations paſſe 3'a fortior7 here, when tenant in taile, at 
the rime was ſeifed of an eſtate, though "were in re- 
verfion. See Archers caſe, where a Fine ſhall barre the 
fue, where the Father had onel]y a poſſibility at the 
time of the Fine levied. 


Purſlowes 
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Purſlowes caſe, 32. of the Queene, tenant in taile le- 
viesa Fine, Term. P. & T. and dyed in Auguſt next, 
his daughter(being heire to the taile}and her huſband 
brought a Formedon, and, pending the plea , the Pro- 
clamations paſſed and *rwas agreed by the Court, 
that the tenant ſhall plead the Fine, and the Procla- 
mations which paſſed pending the Writ, & ſhall barre 
the demandant, yet, there the ifſue did all that might 
be done 3 for the conveyance is the Fine, and the Pro- 
clamations,are but a ſhort repetition of the Fine ; out 
of this, foure things are to be obſerved. 1. Though af- 
ter the Fine, a right deſcends to the iflue, yer, after 
Proclamations, the right is barred. 2. Though he pur- 
ſues a Formedon, yet after Proclamations, he is barred; 
| ergo, in the principall caſe he is barred, notwithſtand - 
| 


ing his entry or claime in pays. 3. When genant in taile 
levies a Fine, and dyes, before Proclamations, the iſ- 
ſue is not within any of the ſaumgs, for then the bring- 
ing of a Formedon ſhould avoyd the barre. 4. The Pro- 
clamations ſerve for no purpole,but to diſtinguiſh the 
Fine, from a Fine at the common Law. Trin. 4. of the 
Queene Bendlawes tenant in taile, difſciſed the diſcon- 
tinuee, and. levied'a Fine, and tooke an eſtate by ren- 
der, the diſcagtipuge gneers,and claimes,before all the 
proclamations pafled, at avoides the eſtate, after the 
proclamations paſſe, tenant in taile continues his poſ- 
ſeſſion, and dyes withiy the yeareFafter the entry and 
claime: Reſolved, thas the'illue Ser Remitted, but 


barred by 32. Z. $8. Though thE&eſſate was avoyded, 
before all the Proclamations patled” 

Reſolved, thovgh the ifſue be beyond the Sea, yet, 
becauſe he is privy, &c. he is bound, as if he he were 
within age, covert, or non compos. Which was agreed 
by all the Juſtices : Ergo, the claime of the ifſue is not 
mareriall, and if Infancy, &c. ſhould avoyde the Fine, 
no nian ſhould be aſſured of land conveyed, 
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THE FOURTH Boo K. 


Vernons Caſe. 14.. & 15. of the 
* - Queene. fo. 1. 


Fe, N Dower,the tenant ſhews that the hu(- 
= band made a Feoffement of other 
Land, to the uſe of himſelfe for life, 
and after to the uſe of the demandanr 
for life, &c. and averres, that the ſaid 
| eſtate was for her Joynture, &c. and 
that ME demandant hath entered, &c. and agreed ro 
the eſtate 3 the demandant ſhews that the eſtate was 
upon condition, for to performe the will of the hul- 
band, and that divers things were to be performed in 
it; judgement if the tenant ſhall be admitted, &c. 
Reſolved, that ar Common Law, a right or title to 
a Freehold, cannar he þ cred by acceptance of a co]- 
laterall ſatisfa&ion; or;gEcompence. As if a difſeiſor 
of the Mannor of P. gives.to the difeifee the Mannor 
of S. in ſatisfaction of all his right, &c. And therefore 
'tis faid in our Bookes, that an accord with ſatisfaQi- 
onis a good plea ina perfonall a Rigg; here damages 
are to be recovered, .not in a reall 3 and therefore no 
barre in Dower 3 . but Dower ad offfom Ecclefie , or ex 
aſenſu patris, concludes her, if ſhe enters afrer, &c. 
for the Law allowes them, 8c. to be Dowers in Law. 
Before 27. moſt lands were in uſe, and becauſe wives 
werz not dowable of the uſe, eftates were made by 
the Feaftees, to the husband and his wife, before, or 


after 
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96. 
after the marriage for life, &c. for a competent pro 
viſion for the wife ; then 29. transferred the poſſefh. 


Vernons Caſe. 


on to the uſe, and if further proviſion had not been, 
the wives ſhould have their dowers and joyntures 
alſo ; and therefore thoſe branches were made in the 
ſame Statute of 27. - + | 
Reſolved, that the Feoffement to the uſe of him- 
ſelfe for life, the remainder to his wife for lifefor the 


joynrure of the wife, is within 27. for though that 


five eſtates onely are expreſſed. 1. To the husband 


and wife, and the heires of the husband. 2.&c. to the 


heires of their two bodies. 3. Of the body of oneof 
them. 4. For their Jives. 5. To the husband and wife 
for life of the wife, yet, many other eſtates are with- 
in the AQ, for theſe are pur for example, not to ex- 
clude others : But reſolved, that no eſtate is a joyn« 
ture, Except it takes* beginning preſently after the 
death of the husband ; for fo, are all the examples : 
and therefore to himſelfe for life , the remainder to 
B. for life, the remainder to his wife,&c. is not with- 
In the Statute, &c, And therefore though-the wife 
enter and takes the profits ,' ſhe ſhall, have Dower. 
An eſtate to one and his wife, and the heires moles 
of their two bodies, adjudgeg, a good joynture, yet 
none of the five. eſtates metoned an eſtate made 
to a woman for life, before marriage,adjudged a good 
Joynture. s ow” wn PE 

| Reſolved, though the eſtate here were tpon con- 
dition , and thd&ygh Dower ( in place of which the 
joynture comes) were abſolute, yer becauſe an eſtate 
for life upon coudition, is anefſtare for life, *cis with- 
in the words, and the intent of the AR,if the wife ac- 
cept it, &c. , 

Reſolved,that.a wife cannot waive a joynture made 
before the coverture, as ſhe way a joynture made at- 
rcr ; and this by the Proviſo(if any woman hath m 
| 6 


Vernons Caſe. 97 
vc. affured afrer marriage for, her life, 8c. afrer death 
ofthe husband ſhe hath liberry to refuſe, &c. ) and 
therefore the intent of the Statute, was, that ſhe 
ſhould nor refuſe aoynture made before , and hand 
conveyed for pare gf her joynture , or in fatisfaRi- 
on of part of her Dower, 1s no barre of any part, for 
the incertainty 3 for the Statute ſays, for the joynture 
of the wifes, and not for part of the joynture. | 
ny a+ chough the eſtate of the wife be up- 
onan exprefſe condition, for to performe the will, 
which imports a confideration of making the eſtate, 
yet, it may be averred for joynture, for the one con- 
{iderarion well ſtandswith the other , and though ir 
be not expreſſed in the Deed,yet,it may be averred : 
and the caſe is the ſtronger, becauſe the ayerment is 
given by the words of the AR. -And a Fee fimple to 
thewife, in ſatisfa&ion of her Dower, is a joynture 
within the equity-of 29.” for the reaſons aforeſaid, as 
alſo becauſe *ris within the expreſſe words. ( for terme 
of life, or otherwiſe _) for all eſtares as beneficiall, or 
more, are within» by this word otherwiſe in joynture,af- 
ter judgement was given againſt the demandant. 

A deviſe to a wike for life, in taile,&c.for her joyn- 
ture, is a goed Joyueur within 27. as *twas refolved 
in Leake and R andalls EFe. Otherwiſe , where a man 
deviſes to his wife for life, &c- generally, this cannor 
be averred to be for joynture,.and therefore no barre 
of Dower.-1.Becavufe a deviſe imports a conſideration 
in it ſelfe, and ſhall be taken'as a b&ievolence. 2. All 
the will for land by 32. & 34. H-8. onght to be in 
wiiting, and no, avercement ought to be taken out 
of the will , which cannot be colle&ed by the words 
within 3 an eſtate before mani iage is within the equi- 
ty of the Stature 5 ſo an eſtate by deviſe, which rakes 
efteR after the miarciage diffolved is within 27. 
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Bevills Caſe. 27. 5 28- of the Queene. fo,8, 


Enant by Homage, Fealty, and Eſcuage, and ſuite 

to Court twice a Yeare 3 the Loxd was ſeifed of 
the Fealty onely by the hands of the tenant, Ref- 
ved, that ſeifin of Fealty, was a ſerfin of all the faid 
ſervices 3 for when the tenantdoth fealty, he takes x 
corporall oath , that he ſhall be faithfull and true to 
the Lord, and ſhall beare him faith of the tenement, 
which he claimes to hold of him, and what he will 
lawfully doe the cuſtomes and ſervices ,, &c. And 
though Hcmage be more honourable, and the moſt 
humble ſervice, that a Freeholder can doe to his 
Lord, yet; Fealty is the more ſacred ſervice, for this 
is done upon oath , not the other.” And the words 
( ſhall be faithfull, and true ) are alſo parcell of Ho 
mage 3 and Seifin of any part of any ſeryice, is a Sej- 
fin of the whole , and the Law, for this reaſon, ſore- 
ſpeRs theſe ſervices, that no diſtrefle for them , ſhall 
be exceſlive, and though diſtreſle be fo ofrensthat the 
tenant cannot manure his land , he ſhall not have an 
Afiſe, as for rent, or other profits. 
Reſolved, that ſeiſin of a ſuperior ſervice, is a ſeiſin 
of all inferior ſervices incideggt to it, as ſeiſin ofel- 
cuage, of homage and fealty, homage of fealry, rent 
of fealty, where the Seigniory 1s by fealty, and rent. 
Reſolved that doing.of homage, 1s a ſeifin of all ſervi- 
ces inferior and ſyperior, becauſe he rakes upon him- 
{elfe to doe all ſervices. Reſolved, that ſeifin of rent 
or ſuite, or of other annuall ſervice, is ſeifin of eſcu- 
age, homage, fealty, ward, releife, heriot ſervice, 
fervice for to cover the hall of the chiefe houſe of 
the Mannor. for to impale the Parke of the Lord or 
ſuch caſvall ſervices, which perchance will not fall in 
fixty yeares, but ſciſin of one annuall ſervice _ 
eifin 
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Bevills Caſe. 99 
ſcifin of another annuall ſervice, as rent, of ſuite nor 
of worke dayes, for *tis the folly of the Lord, that he 
attained not ſeifin, and it ſhould be miſchervous to 
the tenant, fogyperhaps in ancient time the worke 
dayes are diſch which now cannot be ſhewne. 

Note C Reader ) all this is to be intended of a ſeiſ- 
in in Law, for ſeiſin of fealty here, is no acuall ſeifin 
of homage, nor gf ſuite, nor fealry of rent, but ſeiſin 
of any part ofa ſervice, is an aCttuall ſeifin of all ro 
have an Aſſiſe. And as to make a yowry ſeifin in Law 
ſuffices 3 but for an Aſſiſe aQuall ſeifin is requiſite 3 
ſo in a Writ of righr of Land. See the Booke at large, 
and there, where ancient ſeifin to an eſtate altered, 
or changed from one perſon to another, ſhall be ſuf- 
ficient where not. | 

Reſolved, that ſeifin in Law was ſufficient to make 
an ayowry within the lerter,and ghe intent of the Sta- 
tute of 32. * 8. forthe intent-was to limit a time, 
within which,/ſeiſin oughtgo be had, nor to exclude - 
any ſeifin, which was a lawfull ſeifin by the common 
Law, which appeares by the Preamble. Alfo, -the 
former a&s of limitation as W. I. ca*. 38.W. 2. ca'.2. 
doe not excludea ſcifin ſufficient ar common Law. 
And the Statyte ſaith ( Aftuall poſſeſſion, or ſeiſin ) 
which ( Seifin ) 18 _ auall or inLaw. 

Reſolved, that the a&doth not exrend ro ſuch a 
rent or ſervice, which by common poſtibiliry canro: 
happen within fixty yeares, as homage, fealty, for the 
tenant may live heyond,' or to cover the Hall, or t5 
yoe in Warre, ſo ofa Formedon tm Diſcender, for tenant 
n taile may live fixty yeares, after diſconrinuance, 
and though In fafo he dyes, and the jtive doth nor 
purſue his Forrxedon, yet, he may have it at any time, 
and the ſeifin of the donee was not traverſable, fo of 
homage and other caſuall ſervices, though the Lord 
might have had ſeifin. So. if the Lord releaſe to the. 
H 2 ren- 
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LOO Bevills Caſe. 


renant, ſo long as I. S. hath heires of his body,though 
fixty yeares paſſe, yer he may diſtraine, for Impotentis 
excuſat /egem, and there may be a tenure by homage, 
&:c. and yet never done, as if the Layd be conveyed 
tO a Maior, &c- or other Corporation aggregate of 
many, they hold by fealty, yet they cannor doe it, 
A Writ of Eſcheate, Ceſſavit, Reſcous, are not within 
the AR, for in them the ſeifin 1s not traverſable, byr 
the tenure, and in the Eſcheate and Ceſſvit, they de. 
mand the Land and can lay no ſeifin, and the Aﬀtex- 
tends onely to thoſe Wrirs where the demandant or 
his Anceſtors mighr have had ſeifſin. So, Note, Land 
ſhall eſcheate, though there be no ſeifin of the ſeryi- 
ces, within the time of limitation, for the Seigniory 
remaines, though ſeiſin wants 3 ſo if the tenant ceſſe, 
and the Land be not overt, and ſufficient. to hisdi- 
ſtreſſe the Lord ſhall have a Cſſavit though he wants 
ſeifin of the ſervices. , Reſolvedgif nothing be arrexe 
and the Lord diſtraines, tenant may make reſ- 
cous, or ifhe be ſo often diftrained, that he cannot 
manure his Land, he may have an Afliſe, De ſouent 
diſtres, but for ſuch tortious diſtreſſe where nothing 
1s arreare; the tenant ſhall not have Treſpalle, V: & 
arms, againſt the Lord, for this is..prohibited by the 
Stature of Marleb ca”' 3. See the BOoke at large in 
what caſe an incroachment of more rent by the Lord 
then he ought to have, ſhall be avoyded, in what 
nor. 

Reſolved, that though a man hath beene out of 


_ poſ*eſſion of Land by ſixty yeares, yer if his entry be - 


not taken away,he may enter,and bring any poſſefſory 
action of his owne poſſeſſion, for the firſt clauſe doth 
not barre any right, but prohibits that none ſhall have 
a Writ of right, &c. of the poſleſlion of his ance- 
ſtors, &c. bur onely ofa ſeifin within ſixty yeares; 


the firſt and ſecond clauſe exrend one)y to ſeifin aun- 


ceftrell; 
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Lord Cromwells Caſe. 101 


ceſtrell 3 the third to anaRion of his owne pofleſh” 
on, not to entry, the fourth ro avowry, the fifth to 
a Formedon, &c. 

Note ( Readexzy) ont of this, that when the tenant 
hath done homage and fealty, which the Lord may 
inforce him to doe, this ſhall bea ſeifin of all other * 
ſervices, a5 to avowry, though the Lord nor thoſe by 
whom he claimes had ſeifin within ſixty yeares, 


Adions of Slaunder, 


The Lord Cromwells Caſe, 20% of the Queene, fo. 12. 


He Lord Cromwell brought an Action De Scandalis 

* magnatum, againſt D.Viccar, Tam pro domina regina , 
quam pro ſeipſo, upon the, Statute of 2. R. 2. ca* 3. .The; 
Defendanr faid to thy Plaihrifte,..t 7s no marve!l though 
you like not of me, for you Mhe of thoſe that maintaine ſedi- 
tion againt the Queenes proceedings, the Defendant ju- 


_ ſiifies ipecialty, that he being Viccar of N. the Plain- 


tifte procured I. T. and I. H. for to preach there, who 
in their Sermons iinveyed againſt the Booke of com- 
mon prayer, andettirmed it to be ſuperſticious; upon 
which the YicCar inhibited them, for they had not li- 
cenſe nor authority to- preach, yet, they proceeded 
by the incouragement ofthe Plaintifte; & rhe Plain- 
tiffe ſaid to the Defendant, Thou art a falſe Varlet [ 
likg not of thee, to whom the Defendant faid, It rs n» 
maruaile though you lke not of me, for you like of thoſe 
( inmends, the aforeſaid I. T. and I. H. ) that main- 
raine ſedition ( Innendo ſeditioſam il/am dofrinam ) 
againſt the QueeneFproceedings. 

Reſolved in this caſe, that tie Statute aforeſaid 
concerning the King, the Judges Ex officio, ought ro 
take notice of it, as they ought of all Statutes that 
concerne him, H 3 Re- 


102 Cutler & Dixons Caſe, 


Reſolved, that the juſtification is good, for in caſe 
of flaunder, the ſence of the words is to be taken, 
which may appeare by the occaſion of ſpeech. Senſu 
verborum ex cauſa dicendi accipiendus eſt. et ſermones ſem- 
per accipiendi ſunt ſecundum ſubjefam* -materiam. And 
here the ſence of the words appeares, and his mean- 
ing in ſpeaking them, and that, he did not intend any 
publique or violent ſedition, as the word of itſelfe 
imports 3 and God defend, that the wOfds of one by 


a ſtci& and grammaticall conſtruttion, ſhould be ta 


ken contrary to the, manifeſt intent 3 as.in an Aion 
for calling the Plaintifte murderer, *tis a good juſtifi- 
cation that the Plaintifte confefling rhat he had kil- 
led diverſe Haires with Engines, the Defendant faid, 
Thou art a Murderer, and the Defendant ſhall not be 
put to a generall iſſue, when he confeſſes the words 
and ſhewes that they are not aQionable, gs in main- 
rainance the Defendant may juſtifie lawfull maintein- 
ance, whereupon the Plaintifte replyed that the De- 
fendant, dixit, (&yc. Verba praditt. de inturia ſua propria 
abſq; tali cauſa, upon this they were at iſlue, and after 
agreed. 


Cutler and Dixons Caſe , 27. and 28, of the Queene, 
J% 14+ | 


F ane <xhibite certaine Articles toa Juſtice of 

peace, againſt one, declaring divers great abuſes 
and miſdemeanours, &c. to the intent to bind him to 
the good behaviour , In this caſe the party accuſed 
ſhall not have any a&ion upon the caſe, for jt 1s in 
purſuite of oreinary juſtice, and if ſuch ations were 
yermitted, none would complayne for fare of infi- 
Wite VEXAtIOn. 


Sir 


Gay 
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Buckley & Woods Caſe. 103 


Sir Richard Buckley and Woods Caſez 33. and 34. of 
the Queene, fo. 14. 


T7 00d exhibited a Bill in the Starrechamber a- 
gainſt Sir R. B. and charged him with divers 
matters eXamigable there, and with other matters 
not determinaþle there, as that he was a maintainer 
of Pyrates and Murtherers, and a procurer of Pyra- 
cies, upon which Sir R. B. br ought this ation, &Cc. 
Reſolved that no a&ion lyes for matter examinable 
there, thongh *rwas meerely falſe, becauſe that *rwas 
in courſe of juſtice, 

Reſolved, that an aRion Iyes for theſe words, not 
examinable there, for *tis nor done in courſe of Ju- 
ſtice, and great inconvenience would follow, if mat- 
ters may beinſerted in Bills exhibited in ſo high and 
honourable 4 Court im Slaunder of the parties, and 
they cannot anſwer there for their purgation, nor 
have their ation for purging themſelves of the 
crimes, and r&toyer damages for the wrong, but that 
the ſaid Bill ſhall remaine alwayes of record to their 
infamy, and;here no murther or piracy can be puniſh- 
ed upon any Bill exhibited in Engliſh, but he ought 
to have beene indifed, and therefore he hath not 
onely miſtaken the Courr, bur alſo the nature of ex- 
hibiting the Bill, hath nor appearance of any ordina- 
ry courſe of juſtice, but no ation lyes upon an ap- 
peale of murder, returnable in the Common Bench, for 
though the Writ is not returned before compe- 
tent Likes who may doe juſtice, yer *ris in nature 
of a lawfull Suite,namely,by Writ of appeale,where- 
fore judgement was given for the Plaintifte. And in 
a Wrir of error in the Chequer Chamber brought by 
Wood, *twas reſolved that Sir R. B. might have had a 
good ation, but here, becaufe the action was not up- 
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IO4 - Stanhop and Bliths Caſe, 


on the Bill exhibired at Weſtminſter, but becauſe he 
faid in the County of S. that his Bill was true, In a- 
ditu quamplurimorum, withont expteſling the ſaid mat. 
ters in particular, ſo that it was not any Shaunde, 
judgement was reverſed. : 


Stanhopp and Bliths Caſe, 29. of the Rueene, fo. 15, 


MJ Stanhopp ( who was a ſurveger of the Dnt- 
L chy and had divers Offices and was ajultice of 
peace ) Hath but one Mannor, and that be hath gotten ty 
ſwearing, and forſwearing. Reſolved, thatthe aQton 
doth not lye, for they are too generall.and words 
which charge any one, in an aQtion'in which damage; 
ſhall be recovered, ought to have convenient certain« 
- ty 3 and hedorth not charge the - Plaintifte with ſwez- 
ring, &c. and he may recover a Mannor by ſwearing, 
&c. yet not procuring or affenting to it; Reſolved, 
If one charge another that he®hath forſworne him- 
ſelfe, no aftion lyes. Firſt, becauſe he may be for- 
{worne in uſuall communication, @aia benigmor ſer 
ſus m verbis generalibus ſeu dubijs eſt preferenda. Se- 
condly, it is an uſuall word of paſlion, and choller as | 
alſo to call another a Villaine, a Rogug, or Vatlet, 
theſe and ſuch like will not mayntame ARion, Bot 
Tudicis intereſt, lites derimere. But if one ſay to ano 
ther, that he is perjured, or that he hath forſworne 
himſelfe in ſach a Court, &c. For theſe words an 
Action will lye. 


Hext Juſtice of Peace againſt Teomans. 
27. of the Queene. fo. 15. 


F Or my ground in H. Hext ſeekes my life, and if I coul 
& finde one F. H. I doe not doubt , but within two dayes, 
#0 arreſt Hext for ſuſpicion of felony. Adjudged, yo” no 

"YN : aQtion 


Birchleys Caſe. 1 og 


he WM aRionlyes for the firſt words 3 1. Becauſe, he may 
a- ſeeke his life lawfully upoty juſt cauſe, and his land 
ats may be holden of him. 2. *Tis roo generall, and the 


od, Law inflits no puniſhment for ſeeking of his life ; 
bur adjudged that the a&ion lyes for the laſt words ; 
for, for ſuſpicion of. felony , he ſhall be impriſoned, 
and his life in queſtion, 


Birchley@e.-27. & 28. of the Queene. fo. 16. 


He Defendant faid to B. ( Clerke of the Kings 
Bench, and ſworne to deale duely wichour cor- 
roption )you are-well knowne to be a corrupt man , and to 
feale corruptly; Adjudged that the action lyes ; 1. Be- 
cauſe the words Ex cauſa dicend?, imply chat he hath 
| dealt corcuptly in his profefiion , Et ſermo relatus ad 
by perſonam mtelligi debet de conditdone perſong. 1. This tou- 
ches the Plaintiffe in Iifs oath 372 The words Scanda- 
lize him in che datygof his profeſſion, by which he 
« gets his living. Sknner of London faid', that Manwood 


A was 4 corrupt Fudge 3 adjudged aftionable. Reſolved in 
R this caſe, that if the precedent parlance had beene, 
> MW that B. was a uſurer, -or executor of another, and 
, would nof'performe the will ,* and upon this the De- 
a fendant had ſpoken the words following, no action 
; would lye. | 
n Weaver and Caridens caſe. 37. of the Queene. fo. 16. 
Adj ged, that no aRtion lyes, for ſaying that the 
3 Plaintifte was deteRed for perjury in the Starre- 
chamber;tor an honeſt man may be dete&ed,but not 
convicted. 


Stuckley 


Stuckley and Bulheads caſe. 44. and 45. of the 


Lueene. fo. 16. 


AD udged, that an adon lyes for ſaying, Maſter 
St. ( he was a Juſtice of peace ) covereth and hj- 
deth felonies, and is not worthy to be a Juſtice of peace ; for 
this is againſt his oath,and his ofiice-lp ood cauſe 
to put him our of Commiſſion;and for e may be 
indicted and fined. | 


Snagg and Gees caſe. 39. of the Queene, fo. 6. 


if Ne haſt killed my wife, and art a traytor. * Adjudged 
that the a&tion'will not lye, forthe wife was in 
life, as appeared in the Peclaration, and Þ the words 
vaine and no ſcandall,' otherwiſe if ſhee had beene 
dead. _ c 


Eaton and Allens caſe; 40. of the Nueene. fo. 16. 


H E is a brabler and a quarreller, for he gave his Cham- 
pron counſell to make a Deed of gift of his goods to ky!! 
me, and then to fly out of the Country, but God preſerved me. 
Reſolved, that the ation will nor lye, for the purpoſe 
without a& is not puniſhable.and thongh he may be 
puniſhed for ſuch conſpiracy in the Star-chamber, 
yet, .this is by the abſolute power of the Court, not 
by ordinary courſe of Law. Obſerve well this caſe, 
and the cauſe and reaſon of this Judgement. 


Anne Davies caſe. 35. of the Queene. fo. 16. 


He Defendant faid to B.(a Snitor to the Plaintitte, 


and with whom there was neare an agreement of 


marriage ) 1 know Davies laughter well, ſhe did dwell in 
Cheapſide. 


106 Smckley and Eulheads C aſe. 
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. Teames Caſe. 197 | 
Cheapſide, and a Grocer did get ber with childe ; and the 


E ?laintiffe declared, thar by reaſon thereof, the ſaid B. 


refuſed to take her to wife. | 

Reſolved, the aRion lyes, for a woman 1s puniſha- 
ble for a Baſtard by 18. of the Queene, ca. 3. And 
though that fornication,&c.1s not examinable by our 
Law, becauſe done in ſecret,and uncomely openly to 
be examinedg et the having a Baſtard is apparant, 
and examinahlgby the ſaid Act. 

Reſolved, if the Plaintifte had been charged with 
nude incontinency onely , the action lyes, for the 
ground of the a&ion is remporall, viz. the defeating 
of her advancement in marriage. By Popham an action 
lyes, for ſaying that a woman, Inholder, had a great 
infetious diſeaſe » by which ſhee loſes -her gueſts. 
Baniſter and Baniſters caſe. '25. of the Queene. Reſol- 
ved, that an aRion lyes for ſaying to the ſonne and 
heire, that he was a Baſtard, forithis tends to his diſ- 
inherifon ; but reſolvgd,” if the"Defendanr pretend 
that the Plaintifte is a Baſtard, and he himſclfe right 
heire, no ation lyes, and this the Defendant may 
ſhew by way of barre. | 


Feames caſe. 41. ( 42. of the Queene. fo. 17. 


TH Defendant ſaid to B. Hang him ( innuendo pre- 

diet. J: ) he is full of the pox C innuendo the French 
pox ) &c. Reſolved, two rhings are requiſite to have 
an action for ſlander 1. That the perſon ſcandalized 
be certaine. 2. That the ſcandall be apparent by the 
words themſelves. And therefore if a man ſays, that 
one of the ſervants of B. is a notorious felon or tray- 
tor, an aCtion lyes not (if he have more ſervants ) and 
(mmendo) cannot make it certain. So,l know one neare 
about B. that ts a notorious thiefe. But if rwo ſpeake of 
B, and the one ſays, he is a notorious thiefe , an _—_ 
Jes, 


TOS Oxfords Caſe. 


lyes, and B. may reduce this to a certainty by (- 


nuendo predif. B. ) for the office of an (C inmend) ) 


is for to defigne the perion that was nam in cer: 
raine before, and in effect, ſtands in place of (C pred. ) 


bur C mnnends). — thar- certaine , which | 


was incertain before, an RE adeceivable con. 
zefure. But if one ſays to B. Thou art « tyaytor,an ati» 


on lyes,for conſtat de perſona. So here,whien two ſpeake 
of rhe Plaintifte, and one ſays, Hang hip} there (inns © 


endo ) will denote the perſon, . but C 1nnentls,) can- 
not extend'for to make the mtent to be the Frenh 
pox , by imagination, which is not ppamnedy the 
precedent words ; and the words themſelves ſhall be 
raken in mitiori ſenſu. 


Oxford and his wife againſt Croſſe. 41. of the 
Laeene. fo. 18. . 


, _ * + * 

He Plaintiffes brought an a@ion in London, for cal- 

ling the wife of the plaintiffe whore 3 the defen- 
dant removed this cnt af London by habeas corpus, a 
Procedendo was prayed , becauſe the ation was main- 
tainable in London, though not at common Law 3 de- 
nied by the Court, for ſuch cuſtome to maintaine an 
aQtion for brabling words, is againſt Law. 


Sir G. Gerrard Maſter of the Rolls againſt Mary 
Dickinſon. 32. oy 33. of the Queene. fo. 18. 


THe Plaintifte counts that he was in communicati- 

?” on with R. E. for to demiſ:: to him the Mannor, 
&c. The Defendant ſaid C Premiſſoram non ignara ,) 
T have a leaſe of go yeares of the Mannor, and then ſhew- 
ed and publiſhed a Demiſe made by the Lord Audley, 
grandfather of che Lord A from whom the plaintifte 
claimes, where in truth the defendant knew this ” 

e 
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Barhams Caſe. 09 


he counterfeit, by reaſon of which, &c. R. E. did not 
proceed &c. The Defendant pleaded, fuod talis In- 
dentura ( qualis in the count ) came to his hands by 
rover, and traverſed, that he knew of the forgery. 

Reſolved, if the defendant affirme and publiſh thar 
the plaintifte had not right, but thar ſhe her ſelfe had, 
no ation lyes, thonghAie'harh no right, becauſe ſhe 
precends titleyfiog if, a aRtionſhould lye, howcould 
any one claimg,gp fye;or ſecke counſel! for any land ? 
Banifters caſe before reſolved according, and therefore 
'twas here reſolved, thar no aQion lyes for ſaying, [ 
have a Leaſt, &c. though it be falſe. And though ir 
appexres by the barre, that ſhe had not title, bur is a 
Stranger, yet, becauſe the matter in the count doth 
not maintaine the aRion, the barre ſhall not make ir 
good. 8 

Reſolved, that there was other matter in the count 
lufficient to maintgine the aftiongviz. that the De- 
fendant knew of the ,communicarion, and that the 
Leaſe was forged, and Yerpubliſhed it, by which,the 
Plaintifte loſt his bargaine. 

Reſolved, that the barre was inſufficient , for the 
knowing of the Defendant of forgery, is not traverſa- 
ble ; as in an aRion,for that the Dogge of the Defen- 
dant had bit the beaſts of the Plaintifte, Tpſe ſcrens ca+ 
nem ſuum ad mordendas oves conſuetum” ) Sciens ) is nor 
traverſable,bur it ought to be proved upon the gene- 
rall iſſue, for (* ſciens ) is not aired allegation, nor. 
alledged in any place. And talis indentura, qualzs, is 
no dire anſwer to the Indenture mentioned in the 
count, for talis non eft eadern,and no ſimile eſt idem. 


OMEN Tx.S 


Barhams caſe. 44+ @& 45: of the. Queene. fo. 20. 


After Barham did burne my barne (innuendo 4 barne 


with corne ) with bis own hands , and none but he. 
| | Moved 


—I_- 


q 
ng 


— gone In —_ 


it be nor parcell of a manſion houſe,or full>f come; 
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Britteridges Caſe. _ 
Moved in arreſt of judgement that the words were 
not aRionable,for *tis nor felony to burne a barne, if 


and in ſuch caſe agitur civiliter,not criminaliter, oy we. 
ba accipienda ſunt in mitior}. ſenſu. And the (* innuends ) 
will nor ſerve, when thewords are nor flanderous, 


Britteridges caſe. 44+ @ 45! ofthe, Queene. fo. 1g, 


B Is a perjured old knave, and that Y to be proved hyg 
* ſtake parting the land of A. and B. Reſolved, that 


the action lyes for the firſt words. - And adjettize 
_ words will maintaine an ation, when they preſume 


an a& committed ( as here ) or when they ſcandalize 
a man in his office, or function, or trade, by which he 
acquires his living. Philips , Batchelor of Divinity, 
brought an aQion againſt B.fox ſaying 3 Thou haſt made 
a ſeditious Sernon,and moved the people to ſedition this day; 
adjudged the action lyes, becauſe, though the firſt 


| Partof the words were meerely adjedive, they ſcat- 


dalized him in his fun&ion. So, if a man fays to a 
Merchant, that he is A bankruptly knave, or a bankjtt 
Rnave, as *twas adjudged in Mittons caſe 3 or that he 
will be a bankrupt Within two dayes 3 bur an aGtion 


lyes not when theſe adjeQive words import not an a& 


done, but ar infnation, which doth not ſcandall him 
inchis funRion, &c- | 

Reſolved, in the cafe at barre » that vpn all the 
words together, no ation lyes, for the laſt words ex- 
plainc his intent to be, of no judiciall perjury. And 
*ris not poſible that a ſtake can prove a man perju- 
red 3 as it hath been adjudged Thou art a thiefe, fir 
thou haſt ſtollen my apples out of my Orchard 3 or robbed my 
hop-ground. Dobbins and Francklins caſe. 4.3. (5.44. of the 
Queene. But if the counſell of the Plaintifte had dif- 
cloſed the truth of the caſe in the count, an _ 

wou 


e 
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Palmer and T orpes Caſe. "7 _ 


would lyes for in truth, there was a controverfie he- 
rwixt two, whether the ſtake.ſtood upon the land of 
the one, or the other , or as an indifterent bonndary, 
and the Plaintifte was depoſed in an a&tion for this, 
a54 witneſle ; and by the pretence of the Defendant, 
had perjured himſelfe in higPepoſition. 


Palmer and Thorpes ceſe. 28. of the Queene. fo. 20. 
touching defamations in the Ecclefiaſticall Court. 


R Efolved;that fdch defamation ought to have three 
+ * Incidents. r. That the matter be meerely ſpiritu- 
all and determinable in the Ecclefiaſticall Court , as 
for calling Heretique, Schiſmarique, advowrterer, for- 
nicator. 2. It ought to concerne matter meerely ſpi- 
rival onely,. for if it concerne any thing determina- 
ble at common Law, the Ecclefiaſticall Judge ſhall 
not have conuſance of it. See for this 22. E. 4. 20. 
the Abbot of Sr:"Albanes caſe. 3. Th6ugh the thing 
be meerely ſpiritualhyer he which is Jefamed cannor 
ſue there for amends, or damages, but the ſuite there 
ought to be onely for puniſhment of the oftender, 
Pro ſalute anime. For this, ſee Articulis cleri, Cy circum- 
ſe#8 agatis, and Fitz: $1, 52, 53.4But the Plaintitte 
ſhall recover coſts there, and there if the Defendant# 
toredeeme his pennance , agree tos pay 4 certaine 
ſumme, the party may ſue for this there, and no Pro- 


tibirion lyes. 4 


Copy-hold Caſes. 
Brownes caſe. 23. (5 24. of the Lueene. fo. 21. 
Opy-holder in fee, by licence, leaſes for yeares; . . 


Vanddyes, the eldeſt Sonne dyes before admit- 
rance, 


— 
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112 Brownes Caſe. 


rance,adjudged tha the daughter of the intire blood 


ſhall have it,not the yoriger ſonne. Reſolved, though 
a Copy-holder, in judgement of Law, hat tt ane 
Nate at will, yet,cuſkbme hath ſo eſtabliſheTand fix- 
ed his eſtate, thar by the cuſtome of the Mannor ris 
deſcendable to his heiregSnd is not meerely ad wu: 
luntatem Domini, but, 8&c. ſecundum conſuetudinem mais 
7hj;fo the cuſtome is the ſonle and life of, Copy-holds, 


See the booke at large, of whar antiquity Copy-holds 


are, and ſome generall learning concerfiing them. 


Reſolved, when cuſtome hath &feated ſuch inheri- | 


rances, the Law ſhall dire@ the deſcent aceording to 
the Maximes and rules of rhe commor'Lay, as inci 
dent to every eftate defcendable. When uſes had 
gained a reputation of inherirances, the Law direfted 
the deſcent, and of them there ſhall-be a poſſeſſito fra- 
tris. But reſolved, that ſuch cuſtomary-4inheritances 
ſhall not have any collaterall qualjzjesWhich doe not 


&> 
tances have 3 and thereforeghey ſhall Tot be affets to 


the heire, upon an obligation, nor there ſhall not be 


Dower, nor tenancy by*the Curteſie, nor a deſcent 
ſhall toll entry, &c. For, as without cuſtome, they 
cannorydeſcend,ſowithout cuſtome;they cannot have 
1 collateral] quality 3_for Copy-holders have inheri- 
rances ſecundum uid, viz.to deſcend'to the heires and 
not to be determined, by the:will of the Lord , not 
ſimpliciter, to a collatefall quality. 

Reſolved, that the heire, before admittance, may 
take the profits, and may ſurrender to the uſe of ano- 
ther, before admittance 3 bur this ſhall not prejudice 
the Lord for his Fine upon the deſcent, and he is 4 
rerant by Copy of Court-roll, for the roll made to 
his aunceſtor belongs to him, and admittance of te- 
nant ſor life ſhall ſerve for the remainder, yet; it ſhall 
not prejudice the Lord for his Fine. And though 
*rwas 
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was obje&ed, that every admittance amounts to 2 


grant, and fo miay be pleade& and therefore nothihg 


veſts befare admitrance, yet, *ryas refolved, thit, as 
afrer admitrances. the heire mf in pleading alledpe 
this as a grant 7 and this to avoyde inconveniences 
(for,if he ſhould be compelled to ſhew the firſt grant, 
it was before time obmemory, and fo not pleaddble, 
or if within OY » then'the cuſtome failes ) yert,he 


may alledge'u8MF admicrance of his ainmectſtor ; as a 
oramt, and ſh&yy the deſcent to him, and that he en- 
terd, and this withont adrmiittance , bur he catthor 
plead,. thar his Father was feiſed, &c. by Copy, &c. 
and dyed feiſed; and that this defeended , &e. For iti 
trath, 'cis bur a partienlareſtate at will ir! jadgetvent 
of Law, though deſcendable by cuſtom. 


Ryvetifeaſe. 24. of the Queene. fo. 22; 
« # > - 
Greed,rhayhwsband ſhall noe be tenant by the 
: Curtefi&of aCopyhold , wicrhourt ſpeciall cu- 
ome. 


"t 


Deals and Rigdens caſe. 36.-of the Queene. fo. 23. 


AD udged, thar ifa recovery be in plaint,in nature 
of a'reall aMion, againſt tenant'in taile ( admit- 
ting Copy-hold may be incailedy thar this 1s a diſcon- 
tinuance, for, in as much as plaihts are warranted by 
cuſtome, cis incident, that if ſhould make a diſcon- 
__ The like judgement was berween Clun and 
Peaſe. | 


Bullock and Dibleys caſe- 35. of the Queene. ſo. 236 ® 
R Eſfolved,that aſurrender by the hnsband is no dif- 


continuance to the wife, nor her heires, And if a 
pF * Copy- 


114 Cravenor and Ti eds Caſe. 


| Copphcblg for life ſurrender to the uſe of another 
in 


in fee, this is no forfeiture , for ir doth not paſſe by 
livery. And Copy-holders have nor ſuch. quality, 
without ſpeciall cuſtome 3 ſoalſo adjudged in leverall 


WS if 


LY | 
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Gravenoy and Teds caſe. 35. of the Queene. fo. 23, 


Eſo!ved, that the deſcent of a Copyhold,doth not 

toll entry 3 and that where the cultome was, that 
he may grant in fee ſimple, that he may, by the fame 
cuſtome, grant to a man and the Hejres"of his body ; 
for be it a fee ſimple conditionall, or a taile,tis with- 
in the cuſtome, ſo, of a grant for life, or Yeares, for 
fee ſimple includes them. £ 


Fitch and Huckleys caſe. 36. of the Queene. fo. 23. 
% 


Eſolved, that admittance of aut older for life, 

is an admittance of hing in remainger, but not to 
prejudice the Lord for his Fine. And rhat upon a ſur- 
render, to the uſe of hirfiſelfe for life,and after to the 
uſe of his laſt will.that the fee remaines in the Copy- 
holder, nat.in the Eord. 


Clarke and Pennifathers caſe. 26. of the Queene. fo. 23 


A +” 
Eſolved, that the heive of a Copyholder may en- 
rer, and have treſpas, before admiſſion, and if the 


heire ( as the principal! caſe was ) dye before admif- . 


fion, his heire may take the profits, and have treſpas. 
And Wray ſaid, that *twas adjudyed, that there ſhall 
be poſſeſſio fratris of it. Reſolved , that where A. 8, 
granted a Mannor to the Queene for life , that the 
Queene was a ſole perſon exempted by common law, 
and may make a leaſe or grant, without the King, and 
may 
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Clarke and Pennifathcrs (. aſe, IIS 
may plead, and be impleadeg : and that 32. H. 8. is 
hut a declaration of the common Law. 

Adjudged, that a grant of a Gppyhold in fee, ef- 
cheated to her, by the Queene tEnaant for life, bindes 
the King, his heires and fuceeffors, for ſhe was domina 
pro tempore,and the cuſtome'sf the Mannor bindes the 
King. And that every one; who hath a lawfull intereſt 
in a Mannor, && thoughybdr at will, may grant Co- 
pyholds eſcheagd, &c. rendring the auncienr rent, 
cuſtomes, and ſervices, and this ſhall binde the Lord, 
for, he is deg apy Eempere: For, a Copyholder de- 
rives not his infereſt,cut of the eſtate of the Lord 
onely, bur out of the cuſtome, and the grantee is in 
by that, without tegard tothe eftace or perſon of the 
rantor 3 and therefore ſuch a granvby-the husband 


Biſhop, Prebend, Parſon, ſhall binde for ever, for the 
cuſtome is, tHar AE renements are -parcell of the 
Mannor, and dEmi & 3*and demiſable, &c. Bur the 
Lord muſt hay&a lawfulleſtare ; for, if a diſfſeifor, os 
Feoffee of a diſſeiſor,&c. makes ſuch grants, chis ſhall 
not binde him that hath right; after a recontinuance 
of the Mannor 3 but admittances by ſuch upon a ſur- 
render, or of the heire ſhall binds, &c. for they are 
lawful, (5 quodam modo judiciall as, which ro doe, 
he may be compelled in a Cgurt of equity. 


P. 26: of the" Quetnes F0:. 24, 

AD ndged, if a Lord takgs Wife;and a Copyholder 
for life ( according to the cuſtome ) dyes, and 
the. Lord regrants foFlives, and dyes, that the wife.in 
Dower, ſhall not avoyde theſe grants, for though the 
grant were after the title of Dower. yet, the cuſtome 
was before. If a Feofftce upon condition, makes a vo- 
luntary grant, the condition is broken , the Feoftor 

ccenters, the grant ſhall ſtand. | 
I 2 | Rowe 


ſhall binde:the wife 3 fo, of Infants, -non compos mentis, 


—_— 


116 Rous and Arietrs Cafe. 


Rous and Arters caſe. 29. of the Rueene. fo " | 


& | 

A Djudged, that if tenant pur auter vie of a Manner, 

after the death of ceſtay, que vie, continues in, and 
holds Courts, and makes voluntary grants this ſhall 
not binde the leffor ( otherwiſe of admittances upon 
ſurrenders, or defcents ) for he was, yenant ar ſuff- 
rance,who hath no lawfull intereſt, ana Wrir of en- 
try ad terminum qui preteritt lyes againſt him, and o he 
1s adeforceor. TIT | 


_— and Smiths caſe. 33. ahd 34. of the Queen, 
0. 24+ . 


T* Queene grants a Copyhold infee, and after 


ſtranger ; the Copyholder dewſes&N. andafter fur- 
renders to the uſe of his will: Reſolve tharcuſtome 
hath ſo eſtabliſhed the effate of a Copyholder, that 
by ſeverance of the inheritance of the Copyhold, 
from the Mannor, the Copyhold is not deſtroyed, 
for, being the Lord himſelfe conld not ouſte the Co- 
piholder, t'6 more can another claiming in by him, 
Obje&ed that every Copyhold ought to be parcell of 
the Mannor ; and:to be &emiſed, or demiſable, cime 
out of memory, Reſolyed, that becauſe once this had 
both the incidents aforeſaid, and its perfection, the 
ſeverance made by the Lbrd, ſhall nor deſtroy it. 
Reſolved, that notwithſtanding the ſurrender, and 
deviſe, the Copyhold deſcended to the heire, foraf 
ter the ſeverance of the inheritance, from the Man 
nor, the ſurrender was utterly voyd, for, the land was 
not parcell of the Mannor at the rime, andthe deviſe 
onely cannot transferre ſuch a cuſtomary eſtate, but 


grants rhe mheritance of the Gppyhold to a 


| itoughr to be by ſurrender into the hands of the 
Lord; &c. Reſolved, 
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Kite and Queintons Caſe. 117 
Reſolved, that after ſeverance , the Copyholde” 


hall pay- his rent to the Feoftee, and ſhall pay, an4 


doother.fervices which are duegwithour admittance» 
or holding of a Court , as to plough'the demeanes of 
the Lord, Heriot,&c. but ſpite of Court,and Fine up- 
on alienation or admittance, are gone, for now the 
Jand cannot be aliened, for , though the Copyholder 
hath ſome bengfir by the feverance , as appeares be- 
fore, ſo he haM great prejudice, for now he cannor 
ſurrender, or alien his eſtate, nor the Feoftee cannot 
make an admltrance, for he is not dominus pro tempore. 

Reſolved,thatfuch forfeituresremaine,as were be- 
fore the ſeverance, as Feoftement, Jeaſe, waſt, denier 
of rent;So, if the land wete of Se nature of Borough 
Engliſh, or Gavelkind, and other cuftomes which run 
with the land remaine. And *rwas faid that ſuch Co- 
pyholder hathgno other meanes to alien, bur by De- 
cree in Chancery«gainfit him ang his heires, bur, by 
this, the ntexgh Of lagd. is not bound, bur the 
perſon onely. of | 


Kite and ueintons caſe. 3T. of the Queene. fo. 25. | 


COpyholder in fee ſurrenders out of Gonrt, by che 
cuſtome, tothe hands of certaipe-Copyhold te- 
nants, to the uſe of anothewand his heires, upon Cer- 
tine condition, at the next Cotrezthe ſurrender was 
preſented , bur- the condition Þmitted, he, ro whole 
ule,&c.dyes, the Lord admits firs heire, he that made 
the ſurrender releaſes to the heire being in poſſeſſion, 
and after enters. Sg 
Reſolved, that the preſentment of the ſurrender 
was yoyde, for that the condition was omitted, for, 
the ſorrender that the Copiholder made,was not pre- 
ſented, bur if the ſurrender & the condition had been 
preſented, and the Steward in entring of it, omits rhe 
[ 


conditions 


112 Melwich and Lnters Caſe, 
condition, upon ſufficient proofe of it, the furrender 
ſhall not be avoyded, but the roll amended, for the 
roll doth not conclude the party for to plead, or give 
in evidence the truth of the matter. 

Reſolved, if a Copyholder be onſted by wrong, a 
releaſe by him to the diffeiſor,doth not transferre his 
right, becauſe, he hath not any cuſtomary eſtate, up: 
-on which the releaſe of the — right may in- 
ure 3 and this ſhould be prejudiciall ro the Lord, for, 
by this, he ſhall loſe his Fine and ſervices 3 butare- 
Jeaſe made to him which is admitted by the Lord, 
and in poſſeſſion, is good ; and a releaſe of a cuſtoma- 
ry right may inure to him, and the Lord not prejudi- 
ced, and the releaſe ſhall inure by way of extingyuiſh- 
ment. And Littfeton ſpeaks of an alienation by furren- 
der onely, which ought to, be into the hands of the 
Lord ; but a releafe cannot be done to rhe Lord, and 
Littleton ſays, He which claimes a(Copihold by ſurren- 
der,hath no other evidence, but he which claimesan 
extinguiſhment of a right, may have it by releaſe, by 
Deed ; and*tis no perill to purchaſors, for if rhe Co- 
piholder in poſſeſſion ſels it, he will ſhew the releaſe, 
and he which is out of poſſeſſion cannot ſell, till he 
hath regained the pofſeſlion,g7 caveat emptor.By Wrq, 
if he which hatha pretenſed title, &c. to a Copihold, 
bargaines, &c. this is within 32. H. 8. for the Statute 
ſays ( any 71ght -or title ) and great part of the land 
within the Realme is'm Copy, and therefore the in- 
tention was to include them, to ayoyde maintenance 
and champerty. 


Melwich and Luters caſe. 20. of the Queene. fo. 25, 


Eſolved, that the lefſee of a copiholder for a yeire, 
ſhall maintaine an Ez”. Firme, for his terme being 
warravted by Law, by force of the generall _ 
| 0 


Melwich and Luters Caſe. I19 
of the Realme,'tis reaſon thar he ſhould have remedy 
by £j). Firme. And this is a ſpeedy courſe againſt a 
Stranger: Reſolved, that the Copiholds are nor de- 
ſtroyed,by ſeverance of the inheritance of them from 
the Mannor , bur remaine.in force. So Murrels caſe 
before adjudged. : 

Reſolved, that when the Lord of a Mannor having 
many ancient Fopiholds in a Towne, grants the inhe- 
ritance of all fie Copiholds, the grantee may hold a 
Court for the cuſtomary tenants, and accepr furren- 
ders, and make' admittances, and grants 3 for eyery 
Mannor which confiſts of Freeholders, and Copihol- 
ders, comprehends. in effe& rwo ſeverall Courts, the 
one, the Court-Baron, for Freeholders , and in this, 
the Suitors, viz» the Freeholders are Judges, and the 
other Court for the Copiholders, and in this,;the Ste- 
ward,or the Lord himſelfe is Judge 3 and though this 
is not a Mannaoy"ſn, Law, becauſe it wants Freeholt- 
ders, yet, thegrantee, may hold ſuch Court, as afore- 
faid, for Copiholders onely, as the grantor himſelfe 
might. So, if all the Freeh6lds eſcheate, or the Lord 
releaſes the tenure, and ſervices, yet, he may hold a 
cuſtomary Court for the Copiholds. Note (Reader) 
though the Lord, by his own aQ,ycannotmake,of one 


4nd the ſame Mannor at common-Law, divers feve- 


rall Mannors, confiſting of Demeanes and Freehol- 
ders, yet,he may make a cuſtomary Mannor of Copi- 
holders. gs "OR 

Reſolved,that the Lord himſelfe may make a grant, 
or admittance , of a Copiholder, ont of the Mannor , 
at whar place he pleaſes ; but; if the Steward, at any 
Court, holden out of the Mannor ſhall make grants, 
or admittances, they are voyd. 


. I 4 Nair: 


Neales Caſe. 
Neales caſe. 37. of the Queene. fo. 26, 


A Djudged that where the Fore of a Maynor demi- 

ſes all his lands, granted by Copy, for rwo,thoy- 
ſand yeares, that the leſſee may hold Courts for Co- 
pihoplders ( as Melwiches caſe is before ) and "twas faid 
{o to be reſolved in C. Hattons caſes. Note (* Reader )) 
a good diverſity, wheze the number ofthe Copihol- 
ders tay ſupport the cuſtome, and a ſingular caſe of 
a Copibolder ( as in Murrels caſe before ) in which 
caſe, the Lord doth not grant tacitly any: cuſtomay 
Courr. ; * p 


Clifton and Molineug. caſe. 27.05; 28.0f the Queene.fe.27, 


R Evolved, if a Sjeward hold Court gc the Man- 
tS. 


| ner, wg. and WRITING 
voyd, for, the Court ought tro b& hoKfen within the 


Manngx, nor out of the jntifgittion of it ( as Melwich 
. caſe is before )_ but, reſolved that by cuſtome, the 
Court may be holden out of the Mannor.and grants, 
. &c. ſhall. be good, as Abbots, &c. uſed for to hold 


Courts at one Mannor, for divers ſeyerall Mannors. 


Reſolved, that if a woman. Copiholder for life, takes 
husbangd, who commits waſl, and dyes, the Copihold 
is forfeired, otherwiſe, if a ſtratiger does waſt, with 
out che aſſent of the husband. 


Taverner and C romwells Caſe, 26 of the Queene, ſo. 27 


| Eſolyed, if a copiholder, ſeiſed. of three ſeverall 
copiholds, of three feveral!l acres, makes walt in 


part of one, &c. all rhat js forfeited, but nor the 0- 


thers, for though they are all in one hand, yet every 
one is ſevurally holden, and a ſeyerall condition in 
| Law 
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re made, are | 
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Hubbard &* Hamonds Caſe, 121 
Law annexed, and the ſeverall conditions follow the 
ſeyerall tenures. Soy relolved, if the coppyholder 
ſurrend&r. them to the uſe of A, and the Lord admits 
. A. Tenendums per antiqua ſervitia inde prius debita oy de- 
jure conſueta 3 and A. makes a forfeirure in one, he 
| Thall forfeite that onely, for, the Tenencdwn ( red dendo 
ſmgula ſingulis ) continues the leverall renures; fo that 
'tis not ma if the copiholds are in one, or ſeve- 
rall copies. So'if divgile ſeverall copiholds eſcheare 

to the Lord,& he grants them Tenendum per antiqua ſer= 
viig, they ſhall be ſeverally holden as they were be- 
fore, though he grants them to Bne man. 

Relolved, that when he to whoſe ufe a ſurrender is 
made, is admitted, he is in by him that furrendered, 
and ina plaint in the nature of anentry in the Per, 
ſhall be ſuppoſed in by him, for theLord is bur an in- 
ſtrumenc to make the admittange,agd his charge ſhall 
not binde $4 


i$admitted. S&( Reader ) where 
before *risſaidhadyhe forfeicure of the Huſband, 
all the eſtate of the WifeIMll be forfeired, tis to be 
intended, all the copihold*under the gp LENuUres. 


Hubbard and Hamonds. Caſe, 42. and 43. of the 
Lueene. fo. 27. & * 


Eſolved, that if the fines of copiholders npon ad- 
mitrances, be inEertaine, the Lord cannot exact 
exceſtive and unregſorfable- fines, if he does, rhe co- 
piholder may deny to paygt;7withour forfeiture, and 
it ſhall be derermined before the Judges, upon a De- 
murrer, or evidence upor proofe of the value of the 
Land what fine was reaſonable to be demanded ; for 
If it ſhould be otherwiſe, grear part of the Copy-holds 
ſhould be deſtroyed at the will of the Lord, and fo 
was Hodeſons Caſe adjudged. 
Reiolied, if the Lord alle flc a reaſonable fine, and 
Eſ- 


122 Weſtwick@- Whers Caſe, 
require the Copy-holder to pay it, he is not bound to 
pay it preſently, becauſe he conld not know what the 
Lord would affeſle,z5 nemo tenetur divinare,and he ſhall 
have a convenient time to pay it, ifthe Lord limits 
no time; otherwiſe of a fine certaine. 

Reſolved. if a Copy-holder hath ſeverall Copy: 
holds, byſeverall ſervices, the Lord ought to aſſeſe 
and demand fines ſeverally for every parcell, and the 
tenant may refuſe to pay his fijne for one, and forfeit 
' that onely, and every ſeveral! tenure hath ſeverall 
conditions in law tacitely annexed to it. So, if all 
the ſeverall Capy-holds are ſurrendered to the uſe of 
another, and the Tord admits hitn, Tenendum per anti- 
qua ſervitia, &c. the tenures are ſeverall and fines fe- 
verall. Taverners @a'. before. Reſolved, that no fine 
1s due to the Lord till admittance, for admitrance is 
the cauje of the _ if after the tgnant deny to 
' Pay it, *tis aforfeiture. Bacon and Flatmans Caſe, 

and Sands Caſe fo reſolved, 4 . 


Weſtwick angWyers Caſe, 43- of the Queene, fo. 28. 


Av=_ Copy-holder in Fee, ſurrenders to the 
uſe of W. her Sonne in fee, and at the nexr 
Covrr, the entry was, Ad hanc curiam venit, W. and [ 
uxor ejus, f ceperunt, (Fe. W. dyed, I. his Wife fur- 
vived, and ſurrendered tothe uſe of I. S. in fee. Re- 
ſolved when the Lord hath the Copy-hold by ſurren- 
der, to the uſe of another, he hath bur a cuſtomary 
power, to make admitance, Secundum formam (5 ef- 
feflum ſurſum redditionts ; and *tis nor like to the Feot- 
fee at common Law: and though the Lord grant this 
by Copy to another, *tris without warrant , and 
notwithſtanding he might make an adniittance, ac- 
cording to the ſurrendey, and he which is admitted 
fhall be in by him that ſurrendered ( as ——_— 

ale 
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Bunting &* Lepingwells Caſe 123 © 
Caſe is before ) and the Courr agreed, if the Lord 


0 
le orant to Ceſtuy que uſe, and a ſtranger, all ſhall inure 
I to Ceſthy que uſe , orif he admits him upon condition, 
ts the condition is voyd. As Executors agree that the 
legatory and I. S. ſhall have, &c. or, that the legato- 
F- ry ſhall have upon condition, the legatory ſhall have 
e onely and abſolutely, for, after the aſſent of the Ex- 
e ecutors, he is in by the Deviſee. . And *twas faid, 
It that *twas adjudg'd in Buntings Caſe, that where the 
l Lord admits one to hold to him and his Heires, 
l ( where the ſurrender was for life onely ) that he 
f hath but for life: Reſolved that without ſgeciall cu- ; 
n ſtome, or other ſpetiall matter, tie admitrance ſhall 
! inure onely to the Husband 3 and judgement was 
> given according, ET 


Buntangaxd Lepingwells Caſe, 27. and 28. of the 
Lueene,go, 29. 


Eſolved, that though-T. who was Husband of the 

Wife, De fatto was not party to the Libell ( for 
T. S. Libelled againſt the Wife, without naming her 
Husband, for a divorſe, upon a precontra@ betwixt 
him and the Wife ) nor the ſentence im the Spiritu- 
all Court, which diffolved the Marriage betwixt him 
and his Wife, yet the ſenrence againſt the Wife one- 
ly, being bur declaratory ſhall binde the Husband De 
i and for that the conuſance of the right of Mar- 
riages belongs to the ſpirituall Court, and they have | 
given ſentence in jt, the Judges of the common Law, 
( though ir be againſt the reaſon of the Law ) ſhall 
give faith and credence to their proceedings and 
ſentences, as, conſonaar to the Law of holy Church; 
tor, Cuilibet inſua arte perito e# credendum. *'So, *rwas 
adjudg*d that the Plaintiffe ( borne in the ſecond 
Marriage ) was legitimate. 
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124. Downe & Hopkins Caſe. 


Reſolved, when a Copyholder furrenders to the 
Lord, to the uſe of his Wife and his younger Sonne, 
without limitting any eſtate, they have for life oneh, 
for, as well eſtates as diſcents,ſhall be dire&ed by the 
rules of Law, as neceflary confequents upon the cy. 
ſtome, except there be a fpeciall cuſtomewiihin the 
Mannor, that $7bz, (5 ſuis, or Sibi, (5 aſſignatis, may 
create an eftate of inheritance. And *rwas obſery'd, 
that thegEſtates limitted upon ſurrenders, are always 
annexed to the eſtates of him to whom the ſurrender 
is made, and alwayes the ſurrender to the Lord is ge- 
nerall, wighout limicarion of any eftare. Reſolved, 
that when the Lord admits Ceſtuy que uſe, for life, the 
reverſion is in him that ſurrendered, not in the Lord, 
for he is but an inſtrument. 

Reſolved, that aman may ſurrender to the uſe of 
his Wife, though that Ceftuy que uſ?, is in by him that - 
ſurrendered, becauſe the Husband did not doe this 
immediatly to the Wife, but by a ſecond 'meanes, 
Viz. By furrender to the Lord, and by admitrance of 
the Lord. 

Reſolved, that when B. ſurrendered ont of Court, 
and before that *twas preſented in Court, he dyes, 
yet after, being preſented according to the cuſtome, 
*ris good, otherwiſe, if it had not beene preſented ac- 
cording! ro cuſtome 3 ſo, if the Tenants in whoſe 
hands, &c: dyes,yet if it be proved,”tis good enough; 
ſo Queintons Caſe before, if Ceſtuy que uſe, &Fc. dyes, 
before admittance, his Heires ſhall be admitted. 


Downe and Hopkins Caſe, 36, of the Queene. fo. 29. 


Eſolved;that where the cuſtome of a Mannor was, 

to grant Coppies for one, two, or three lives, that 

a grant toa Woman during her viduity is within the 
cuſtome, for *risan eſtate for life, but eyery grant - | 
1llC 


Harris & Jayes Caſe. 125 
life is not Durante viduitate, iſſue was, whether the 
caſtome was, that the Wife of a Copy-hulder after 
the deatftof the Husband, ſhould have for life, and 
was given in evidence; that ſhe ſhould have during 
her viduity, and adjudged thar the evidence did nor 
maintaine ſuch cuſtome, for *ris a lefſe eftate then 
for life. Bur in the -principall Caſe, *ris a greater e- 
fate which is warranted bythe caftome, and there- 
fore a lefle 15 within it- { according to Greveners Caſe 
before ) 'Twas faid, that a Lord may retaine a Ste- 
ward by word, to hold Courts, &c. as a Baylifte, and 
this retainer ſhall ſerve till he be'diſcharged. 
« * 


Harris and Fayes Caſe, 41. of the Queene. fo. 30. 


Eſolved, thar a Lord may retaine one to be Stew- 
ard of his Mannor,/and to hold,Courts by word, 
as in the Caſe before. Reſolved, that where a Copy- 
hold eſcheates by afrainder of felony of a Copy-hold- 
& of the Queene,that thE Steward may grant it over, 
Ex officio, without ſpeciall warrant, for the cuſtome 
warrants the Steward to grant it, and this ſhall binde 
the Queene and her Heires, &c. But yer his duty is 
before to informe the Lord, Treaſurer, Chancellor, 
or Barons of the Exchequer, or any of them, for his 
better direction. 

Reſolved, that the Auditor or Receiver of the 
Qeeene hath no power to retaine a Steward ro hold 
courts, &c. But it behooves that the Steward ( who 
makes ſuch voluntary grants upon eſcheats, or forfei- 
fures to be good ) to have Letters Patrents of the 
Stewardſhip of the ſame Mannor. 

' And *rwas faid, that *rwas adjudged in the Lady 
Falcrofts Cafe, that where one was retained generally 
by word, to he Steward ofa Mannor, and to hoſd 
Courts, that he may take ſurrenders of cuſtomary te- 
nants out of Court, Shaw 


I 26 Shaw &* Thompſons Caſe. 


Shaw and Thompſons Caſe, 33- of the Queene. fo. 30, 


R Eſolved, that a Woman ſhall not be indowed of + R 
Copy-hold without ſpeciall cuſtome, and that 

whena Woman is to be indowed by cuſtome, ſhe ſl Co 
ſhall haye all incidents to Dower, and ſhall recover Il th: 
damages by the Stature of Merton, becauſe her Hus. Il for 
band dyed ſeiſed, and therefore the recovery of da- Ii tht 
mage of $0. [inthe Court of the Mannor, was alloy. I 50 
ed, though this exceeded 4o ſ. | dit 

Reſolved, that no ARion of Debt lyes for theſe © a! 
damages at common Law, for upon ſuch judgement Ill fie 
no error or falſe judgement lyes, but the remedy is, Ii 2 
in the Court of the Mannor, or Chancery. Fener il © 
Juſtice, ſaid, That he had ſeene a Record. 36. H. 8, I # 
where the Lord by Petition to him, had for certaine I 7" 
errors inthe proceeding, reverſed ſuch a judgement, I 'v 
and upon this, the Defendant maintained an Audit; It 
querela, to be reſtored to the damages recovered a- he 
gainſt him. See 14. H. 4. cited before in Brownes Wb 


Caſe. And7.E 4. 29. 8 
c 

Hoe and Taylors Caſe, 37. of the Queene. fo. 30. of 

Py 


R Efolved, thar Underwood growing upon parcell Cc 

of che Mannor, may by cuſtome, be granted by I © 
Copy of Court roll ; and *tis a thing of perpetuity, thi 
ro which a cuſtome may extend, for after every cut- i *< 
ting the underwood growes, Ex ftipitibus. So, *twas IN bl 
reſolved that Herbage, or any prottt of any parcell of his 
the Mannor may, by cuſtome, be granted by Copy; ho 
and *twas ſaid, that a faire appendant to the Mannor jj 
of C. in S. is granted by Copy, and this explaines the 
reaſon of the firſt pillar in Murrels Caſe, 


Frenches 


Frenches Caſe, 127 


Frenches Caſe, 18. &9. 19. of the Lucene. foe 31. 


R Elolved, if the Lord Leaſe for yeares, life,or make 

any other eſtate, by deed, or without deed, of 

Copy-hold Land forfeited, eſcheated, &c. to him, 

that this Land can never be granted againe by Copy, 

for the cuſtome is deſtroyed, for during theſe eſtates, 

the Land was not demiſed, nor demiſable by Coppy. 

.. WW So, if the Lord makea feoftement, and enter for con- 

dition broken 3 bur if the Lord keepe it in his hands 

+ along time, ar leaſes ir at will, he, his heires or af- 

+ I fignes, may regrant it. So, if the-interruprtion be 

tortious, as by difſeiſin, and diſcent, falſe verdi& or 

erroneous judgement : for, Non valet impedimentum, 

quod de jure non ſortitur effetum . (5 quad contra legem fit, 

, WW poinfeFo habemr. Bur if it be extended upon a Sta- 

tute, or recognizance acknowledged by the Lord, or 

; WW ifthe Wife of the Lord hath-this Land afligned to 

her in Dower, though theſe impediments are by a& 

in Law, yet for that the interruptions are lawfull, 

the Land cannot be after granted by Copy. If a 

Copy-holder accept a Leaſe for yeares of the Lord, 

of his Copy- hold, *ris deſtroyed for ever. Ifa Co- 

py-holder take a Leaſe for yeares of the Mannor, his 

Copy-hold hath not continuance, Hides Caſe adjudg- 

&d, 17. of the Queene, But there *rwas reſolved, 

that ſuch Leſſee mighr regrant the Copy to whom he 

would, for the Land was alwayes demiſed or demiſa- 

ble. If a Coppy-hold be ſurrendered to the Leſſee, 

his Executors or aſſignes may regrant it, If a Copy- 

hold eſcheate to the Lord, his alience by fine, feotte- 
ment, &c. may regrant it, 


Poiſta? 


128 Foiſton &* Crachroodes Caſe, ”" 


V 

Foiſton and Crachroodes Caſe, 29. and. 30, of th WW i 
Lueene. fo. 31. | Cl 

V 


AD) udged,that where a Copy-holder in pleading al- ll ; 
ledges, /Quod infra Man.prad talis habetur nec non at Ml « 
to tempore cujus, (Fc. habebatur conſuetudo, Viz. quod qui- Wh 1 
libe t tenentes pradiftorum tenement. vocat. C. have uſed Wl ji 
to have common, in fuch a place parcell of the Man. WU y 
nor, and that he is a Copy-holder of the faid Tene- ſl { 
ment, that this cuſtome;, as well for the matter as the 
forme, was good ; for the Copy-holder cannot pre- 
{cribe in his ownename, for the exility and baſenes 
of his eftare, and if he had claimed common in the 
ſoile of another, he ought ro preſcribe in the name of 
the Lord, Viz. That the Lord, and all hys anceſtors, 
and all thofe whoſe eſtate, &c. have had-common in 
ſuch a place, for him, and- his Tenants ar will ; but 
when he clajmes this inthe ſoile of the Lord, he can- 
not preſcribe in the name of the Lord, for the Lord 
cannor preſcribe to have common, 8&c. in his owne 
ſoile, and therefore he ought to alledge, that within 
the Mannor there is ſuch a cnftomes 
Note, a good diverfity betweene a preſcription 
which i3 perfonall, and alwayes made in the name of 
a cer: aine perſon, or his aunceſtors, or thoſe whoſe 
eſtate, 8c. and a cuſtome which is locall and allead- 
ged in no perſon, but that within the Mannor, there 
is ſuch a cuſtome, this ſhall ſerve for thoſe who can- 
not pre ſcribe in their owne name, nor in the name 
of any perſon certaine,as the Inhabitants of a Towne. 
Alſo, the allegarion of a cuſtome, ſhall ſerve, when 
*tis referred to a thing inſenfible, Viz.” that all ſuch 
| Lands are deviſable. And, for that in the principall 
$ caſe,the cuſtome may have a lawfull commencement, 
that one copy-holder onely ſhall have common, eſto- 
very 
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vers, or other profir ig the land of the Lord. and that 
inmany Mannors ; ſome Copiholders have common 


in one waſt of the Mannor, and others, in another ſe- 


verally, ſo that the cuſtome cannot be applied to all, 
and becauſe; that all the other Copiholds may be de- 
termined and extin&, *rwas adjudged, ' the cuſtome 
was well alledged. So, to have common of eſtovers 
in the wood of his Lord parcell of the Mannor, &c. 
=_ adjudged good, 10, of the Queene , as *twas 
faid, | 


 Mhttons Caſe, 26. "Eliz. . 


Ueene Elizabeth by Letters Patents did grant the 
 Yoffice of the Clerkſhip of the County Court of 
Somerſet 5 ge, with all fees, &c. for life. Arthur 
Hepton EſquirE, Sherifte of the ſame Shire interrupred 
him;becauſe it was incident to his office. Mytton com- 
plained to-the Lords of the Councell, and it was re- 
ferred to the two chiefe Juſtices, Wray and Anderſon. 
And after many arguments concerning the yalidiry of 
the grant, and conference had with all the other Ja- 
ſlices. It was reſolved by all the Juſtices, Nullo contra- 
dicente aut reluFante,that rhe faid Letters Patents were 
voyd : And their reaſons were, that the office of the 
Sheriffe was an ancient office before the Conqueſt, 
and of great rruſt and'authoritie, for the King com> - 
mitteth unro him Cuſtodiam' Comitatus ; And though 
the King may determine the oftice ad beneplacitum, 
yet,. he cannot. determine this in part, as for one 
Towne, or Hundred,nor abridge him of any incident 
to his office ; for rhe office is entire, and ought to 
continue ſo without any fra&ion, or diminution with- 
out by Parliament , and the County Court, and the 
entring of all proceedings therein.are incident t the: 
Sher iftes office, &c. And though *"rwas granted when 
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the office of the Sheriffe was voyd, yet, the new She. 
rifte ſhall ayoyde it ; as Scroges caſe, in the time of ya. 
cation of the office of the Chiefe Fuſtice of the Common 
Bench, Queene Mary granted the office of the Exi- 
genter of London 3 reſolved, that the next Chiefe Jy. 
ſtice ſhall avoyd it, for *rwas incident to his office, 

Alſo in all Writs dire&ed to the Sherifte concern 
ing the County Court, the King ſays, 7n comitatu tw, 
and in fetourne of exigents made by him, he ſays, ad 
comitatum meum tent. &c. and the ſtyle of the Court 
proves it, and by the Statute of 33. H. 8. the Sherife 
of Denbigh ſhall kgepe his Shire Court at , 8c. In afalle 
judgement tis ſaid, in pleno com” tus recordart facias,&ec. 
and in a precept of Tolt, *tis ſaid, ſummoneas, 8c. quid 
ſrt ad comitatum meum. And it ſhould be very incon- 
venienr, that another ſhould have the cuſtody of the 
entries,and Rolls of Court, which may be imbeſilled, 
and the Sherifte reſponſable for them. And it was 
reſolved that the cuſtody of all the Gaoles within e- 
very County belongs to the Sherifte by right, and are 
annexed and incident by the Law to the Sherifftes of- 
fice, vid. ſtat. An. 14%. E. 3« C4. 10» | 


Boxouns caſe. 26. (F 27. of the Lueene. fo. 34: 


A. Portion of tythes in L. appertained to the Re- 
+A ory of G. which was preſentable 3 and the 
Queene was ſeiſed of the Rectory of L. jure gore, 
which was appropriated to the Monaſtery of W. and 
grants to B. ex gratia ſpectali, &c. totam illam portionem 
decimarums &c- in L. &c. Cum omnibus alijs decimis ſuis 
quibuſcunq; in L. tunc, vel nuper in occupatione J. C. and 
'thar the pattents ſhall be of force non obſtante alrquib#s 
defe&ibus in non nominand2, male recitando, 8c. alicajus 
occupatoris. And }. C. never had any tythes in L. 
Reſolved, that (in the occupation of J, C, referres 
; | £9 
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toall the ſentence; and not onely to ("cum omnibus 
alijs decimis, &c. ) 1 Becauſe ("illam ) demonſtrates 
fully,that there onght to be words ſubſequent, to ex- 
plane and reduce in certainty what portion, by the 
intention of the Queene, ſhould paſſe,viz. thar which 
was in the occupation of J. C. and *ris nor ſatisfied 
till it be come to the full end of the ſentence. 2.This 
conjun&ion ( cum omnibus alizs, &c. ) couples the laſt 
words to the former,and makes the words ſubſequent 
to referre to all the ſentence. 3. Ifall the tythes in 
L, of the ſaid Try b-wp paſſe,the addition of che 
occupation of ]. C. ſhould be vaine, oF maledi&a ex- 


. poſttzo, &C, 


Reſolved,that by grant of portionem decimarum,%c.) 
the tythes parcell of the ReCory of L. doe nor paſle, 
for ( portion. Foverly ſignifies a part or portion in 
grofſe, divided, and not parcell of the Refory, and. 
the Queene had not any portion in groſſe,but all were 
parcell of the ReRory 3 And (© ex gratia ſpectair, &c. ) 
ſhall not extend by any ſtrained conſtructio, to make 
athing paſſe, againſt the intenrion of the Queene cx- 
preſſed in her grant, and againſt che apr, proper, and 
uſuall fignificarion of the words of his grant. 

Reſolved, that becanſe J. C. had not any ryches 
there, nothing paſſes, for admir thar a portion ſhould 
be taken for a part, then the eftect of rhe grant is. 19- 
tam illarm portionem decimarum in occupatione F. C. and in 
truth, he never had any parr, nothing ( without que- - 
ſtion ) paſſes, in caſe of a common perſon , a fortiort 
not in the caſe of the Queene. As to the point, when 
a Clanſe of Non obſtante ſhall make the grant of che 
Queene, good, when not. 

Reſolved,when the King by the common Law can- 
not in any manner make a grant, there a Mn objtan'e 
of the common Law, will uor make the grant go0d, 
azainſt the reaſon of the common Law 3 as the King 
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grants a proteion in an Aſſiſe, or Quare Impedit , nor. 
withſtanding any Lavv to the contrary, *tis voyd, for 
prote&ion lyes not in theſe caſes, for the loſſe whick 
may come to the parties, by ſuch great delay. By: 
when the King may lawfully make a grant , bat the 
common Law requires, that he be fo inftruRed, tha 
he be not deceived, there a Non obſtante ſupplies it, 
and wakes the grant good. As the Ring having made 
a leaſe for life, or yeares, grants the land, Non obſtant, 
that it be in leaſe for life, yeares, &c. or if he grants 
the land, and further grants the reverſion of it, de- 
pending upon an eſtate for life, yeares,&c. *tis good, 
See the booke ar large. 

| Reſolved, when the words are not ſufficient, ex; 
termini, to paſſe the thing granted, but the grant is 
yoyd, there a Non obſtante will not fexye, as in the 
principall caſe ; and the Partents,were riot holpen by 
18.of the Queene.ca*.2. for Pattents of concealement 
are expreſfſely excepted out of the Ac. 


R Eſolved, that preſcription doth not make a thing I u 

appendant, exkcept the thing which is appendant I tl 
agree in quality and nature to the thing unto which I tc 
it ſhould be appendant, as a thing incorporate, as an iſ n 
advowſon to a thing corporate , as a Mannor,or asa iſ b 
thing corporate, as Lands, to a thing incorporate as I © 
an oftice , theſe may be appendant, but every thing I !a 
incorporate may not be appendant to a thing corpo- iſ p! 
rate;as common of turbary may not be appendant to iſ p 
Land, but to a Meſſuage or houſe, as it is holden 5. ſl 4 
aſs 9. for the thing which is appendant ought ro ac- I ar 
cord with the nature and quality of the thing to | be 
which it is appendant, and turyes ought to be &x- 
pended in a Mcſſuage, | 

| The 
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The commencement of common appendant by the 
x |@ ancient Law, was in this manner, ( v2. ) When a 
h MW Lord ofa Mannor infeofted another of arrable Lands, 
uw" MW to hould of him in Soccage, (C 7d eſt |) per ſervicium 
ie 8 ſce the Feoffee ad maintenand” ſervicium ſoce had com- 
at MW monin the waſts of the Lord for his neceſfary beaſts 
it, WW that did plowe and ayre his Lands, and this common, 
l @ is of common right,and commenceth by operation of 
e, MW the Law, and in favour of tillage, and therefore ir 
ts MW needeth not to preſcribe in thar, for ſo it 1s houlden 
& WM 44.6. 22. H. 6.as one ought if it were againſt 
d, MW common right. But it is onely appendant to, the an- 

cient arrable Lands,and onely for oxen, horſes,kyne, 
ui MW and ſheepe, 8&c. And becauſe it is againſt the nature 


is WM of common appendant to be appendant to meadowe 


ie © or paſture, agd becauſe that here, the preſcription 
yy I was to have common time out of minde to a houſe, 
nt {© meadow, and paſture, as well as to arrable, by which 
it appeares to the Court, that there hath been a 
houſe, meadow, and paſture, time out of minde,'rwas 
reſolved that this common was appurtenant, not ap- 
pendant. But.if of latter times , men have builded 
ng MW upon ſome part of ſuch arrable Lands, and ſome part 
nt © thereof is imployed to meadow and paſture 3 and this 
ch I for maintenance of illage(the original cauſe of com- 
an © mon) the common remaines appendant, and it ſhall 
a i beintended in reſpe& of the continuall uſage of the 
as WW common for beaſts leavant and couchant upon ſuch 
ng MW lands, thatat the beginning all was arrable. Bur in 
0- I pleading he ought to preſcribe thar the ſame is ap- 
to iſ pendant to Land, for though terra dicitur a terrendo, 
5. WW 44a womere territur, yer (C terra ) includes all, and is 
c- © arable, though converted to meadow,&c.For it may 
to il be plowed. 
Ne A man may preſcribe to have common appendant 
to his Mannor,for all the demeanes ſhall be intended 
le *K 3 arrable 3 
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arrable ; ar leaſt, in conſtraRtion of Law (' redd”. fy. 
gula ſingulis ) it ſhall be appendant to ſuch demeang 
which are ancient arable, 8&c. And when a ma 
claimes common appendanr to his Mannor:no incon- 
gruity appeares of his own ſhewing, as here. So com- 
mon may he appendant to a Carve of land,which may 
eontaine paſture, meadow, and wood, bt it ſhall be 
appiyed co th.t, which agrees with the nature of the 
COIN: 11ON. : | 
Reſolved, thar common appendant may be appor- 

tioned, beceuie tis of common right ; for if a com: 
moner purchale part of the Lands, in which he hath 
common, yet the common ſhall be appor:ioned, as 
well as if the Lord purchaſe parcell, of the tenancy 
the rent ſhall be apportioned. And if A- a commoner 
enfeofte B. of parcell of his ancient Lands, the com- 
mon ſhall be apportioned, and B. ſhall have common 
pro rata. And *iwas agreed, tharſuch conimon which 
15 admeaſurable, remaines after ſeverance cf part 
the land, to which, &c. But here, for that the com- 
mon was appurtenant , *rwas adjudged, that by the 
purchaſe, all was extin&, for *rwas againſt common 
right for, by the a& of the parties, ir cannor be in 
eſſe for part, and extin& for part. 

 *Twas ſaid that pertinens is the Latine word -as well 
for appurtenant as appendant, and therefore ſubjei 
materia, and the circumſtances ought to direct the 
Court to adjudge the common, appurtenant or ap* 
pendant. 

' *Reſolved,thar unjry of poſſeſſion of the intire land, 
to which, &c and of the intire land in which, &. 
exiinguithes the common appendant. By Wray,chieic 
Juſtice, commen for vicjnage, is not appendant, bit, 
for that it ovghi co be by preſcription, ?ris reſembled 
To common appendgit, but common appurtenant, of 
ueroffe , may commence at this day, by grant, 0 
WES | preſcrip- 
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preſcription 3 and by him, the one may incloſe com- 
mon for vicinage,againft the other : as hath been ad- 
judged in Smith and Redmans caſe. Reſolved, that a 
man may chaſe out beaſts that doe him treſpaſle, 
with a ſmall dog, and ſhall not be compelled to di- 
firaine them damage feaſant« 


Caſes of Appeales and Indifiments. 


Brookes caſe. 28. of the Queene. fo. 39. 


Eſolved, that in an appeale of Burglary , *twas an 
inſufficient count that the_defendant domum, &Cc. 
felw'-- 7 burgaliter fregit , for it gught to be burgla- 
11:1, or burgulariter, which is vox arts, as murdravity 
jt, which cannot be otherwiſe expreſſed. | 

Re'-lved, if the count had been ſufficient , he be- 
mg <-27iRed once,ſhould not be againe impeached 3 
hut here he was diſcharged upon the inſufficient 
cont. By Wray, Chiefe Juſtice, if, upon accident, a 
man and all his family are out of the houſe, and one, 
in the interim, breakes the houſe, and commits felo- 
ny ; *ris burglary, for the indi&tment is » domum man- 
ſonalem fregit 3 and ſo*rwas reſolved,38.of the Queene, 
where a man hath two manſion houſes , & ſervants in 
both, and in the night when the ſervants are out, &c. 
the houſe is broken, *tis burglary. 


Wetherell and Darlys caſe. 33. of the Queene. fo. 40. 


JN an appeale of murder, the Defendant was found 

' guilty of homicide, and had his Clergy, after in- 
dicted and arraigned for murther , pleaded this con- 
viction 3 Reſolved, that *tis a good barre at common 


| Law,and reſtrained by no Starurs ; the reaſon is, be- 
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cauſe the life of a man, ſhall not be brought twice in 
queſtion for the ſame offtence. 


Youngs eaſe. 38. of the Queene. fo. 40. 


AN Indi&ment that dedit unam plagam mortalem cir« | 

citer pettus, is inſufficient, for *tis incertaine whe- 
ther it be in the necke, arme, or belly ; and Indi&- 
ments ought to be certaine, and ſhew 4n what part 
the wound 1s, and the profundity and latitadesthatir 
may appeare to the Court to be mortall, and one of 
the wounds incertainly alledged , makes the whole 
Indi&ment inſufticient. * Twas faid, that the indi® 
ment ought to have been, that if the party had ni 
dycd of the firſt ſtroke, that he dyed of the othe;, 
and this is the common courſe. 

Upon a ſuddaine aftray, if the Conſtable or any «i 
his affiſtants in ſupprefling it, be killed, *ris murder i: 
 Law,though the murderer kney not the party killed. 
for the Law adjudyges it murder, and that he had ma 
lice prepenſe, for thar he oppoſed him againſt juſtice. 
So, in caſe of a Sherifte, or any of his Baylifts or Off: 
cers in eXecurion of proceſſe ; ſo, of a Watchman. 


Walkers caſe. 41. of the Queene. fo. 41+ | 


BR Efolved,that an indiment of murder(upon which 

the party was outlawed ) that he ſtroke the dead 
in ſeniſtra parte ventris circa umbelicum, was good, for ſi- 
nijtra parte, was ſufficienr, and the other ſuperfluous, 
but in Toungs before, there was no certainty before 
'the crrciter. 


Heydens caſe. 28. of the Queene. fa. 41. 


| Xceprions to the indittment, 1. Becauſe *rwas ta- 
ken before B, Coronatore in Com”. pred? and doth 
_ 


In 
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not ſay, de com”. pred. Reſolved, it ſhall be ſo taken by 
reaſonable intendment; and rhe Writ de coronatore elz- 
gendo, is, quia A. B. nuper unus Coronator®. in Com*. tuo 
diem clauſtt, &c-and fo 'tis taken in Willoughbyes caſe in 
Phdon. 2 becauſe he doth nor ſay, thar E. S. ( dead) 
fuit tn pace Dei CF domins Tegine : Reſolved, that they 
are only words of forme, to amplifie rhe hainouſnefſe 
of the offence, nor of ſubſtance;and perchance he was 
nor in peace. 3. Becauſe he doth not ſay, felonic nor 
ex malitia ſua precogita dedit, &c. Reſolved, that the 
word ( et ) couples the ſengences together, ſo that 
theſewords (C felonice oF ex malitia, &c. ) fuit ſpoken 
referres to all the ſubſequent words, &c. and tunc (9 
tbidem makes it cleare. 4+ The profundity of the 
wound is not ſhewne 3 Reſolved, it cannot be here ; 
forall the panne of the knee was cur oft. 5. Tis ſaid, 
tempore felonie pred. ( murdred! , where it ſhould be 
1:yrdri , Reſolved, the fir{t words were ſufficient, and 
then murdredum being a word inſenfible is ſupertlo- 
o1is, and ſhall not hurt. 6. The wound was the fourth 
of Anguſt, the death the nineteenth of December, 
12d the indi&ment 1s that T M &c. tempore felonie 
{7 murdredi pred. vi. 4. Auguſti felonice fuer”. preſen- 
t;s. &C- auxtliantes, &c. Twas objefted, that the death 
hath relation to the ſtroke 3 Reſolved, that indi&- 
ments have been often adjudged infufticient, when 
the ſtroke is one day, the death another, and the Ju- 
ry conclude the death to be done the firit day 3 But, 
here it ought to have been, that they were preſentes 
(F auxiliantes, &c. ad feloniam fo murd*,arad*. and re- 
lation , which is a fiction, ſhall make Broan a felon. 


And Wray faid, that without queſtion, the yeare of 
bringing the appeale , ſhall be accounted from the 
death, not from the ſtroke. 


Hume 
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Hume againſt Ogle 32. G5 33. of the Queene. fo. 42. 


Djudged, that the count ( that the defendant gaye 

the ſtroke rhe 27.0f Seprember at D.in the Coun- 
ty of N. and that her husband of the ſame ſtroke at 
D.&c. dyed. and fo the ſaid defendant murdered him 
at D. aforeſaid ) *rwas repugnant and inſufficient, for, 
as it cannor he ſaid , thar he murdered him the firſ 
day ( as Heydons caſe is before ) fo neither at the place 
where the ſtroke was, bpr where he dyed. 


Hudſon and Lees caſe. 51. of the Queene. fo. 43, 


mT an appeales H. counted that the defendant, &, 


felonice maimed him in his left hand, the d. ©. 
danr pleac'ca, thar before, &c the plaintiffe re ye 


red in Treſpas for the ſame battery and wounding 


200. |. and fatisfattion'acknowledged. Reſolved, iii! 
the barre is good, for where the plaintifte is to :-cc- 
yer damage onely ( as in this caſe of the appeale  !:: 
ſhall not be twice ſatisfied for the ſame thing, nems 


debet bis puntri pro uns deliffo. And here the wounding ' 


in the firſt a&ion includes the mayhem, & more, an4 
the defendant hath averred that the wounding in the 
firſt action, and the mayhem here is one. 


Syers caſe. 32. of the Queene. fo. 43. 


R Eo principall be pardoned, or hath his 
Clergy, Þ& acceſſory cannot be arraigned, for 'tis 
2 Maxime, Ubi fattum nullum, 1bi fortia nulla, ( ubi non 
&ft principals, non poteſt eſſe acceſſrius, and none can be 
principall before it be ſo adjudged by Law, viz. by 
judgement upon verditdt, or confeſlion, or by Oui- 
lawry 3 and it ſuffiſes nor, that in truth, he be _ 
pai; 
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pall ; and the acceptance of pardon , or prayer of }. 
Clergy, 15 an argument, bur no judgement in'Law, 
that he is guilry. Bur, if rhe principall, after attain- 
der, be pardoned, or hath his Clergy , the acceljory 
ſhall be arraigned for it appeares judicially that 
there was a principall, 


Bibithes caſe. 39. of the Queene. fo. 43. 


Eſolved, that where the principall was found guil- 

ty of man-flaughter, and nor guilty of murder, 
and had his Clergy, the acceflory ſhall be diſcharged, 
for rill judgement, it doth not appeare judicially, 
that there was a principall. So, if the principall,apon 
his arraignment; confeſſes the felony, & before judge- 
ment obreines pardon, or hath Clergy. Refolved.thar 
there cannor be an acceffory before the fat, in man- 
ſlaughter, for *tis. upon a ſuddaine attray ; and if pre= 
meditated, *tis murder. | 


Vauxes caſe. 33. of the Queene. fo. 44- 


Eſolved. that where a man was indidted for poy- 


_** ſoning another, perſwading him that the portion 


mixr with Cantharides would cauſe him to have iſſue 
by his wife, the inditment (C neſciens pred”. poturn cunt 
venen? fore mixtum, ſed fidem adhibens pred”. perſuaſtont 
dif. W.V. recepit, of bibit ) was inſufficient, for *ris 
not expreſſed that he received the poyſon, for (vene- 
aum pred* _) wants, and the words afrer ( immedzate 
pot recepiionem wvenent pred*. ) are nt ſufficient to 
mainraine an jndiment,which oughr to be certaine, 
and nor by implication. | | 
Reſolved, that Vaux, who perſwaded, was a princt- 
pall muraerer, though he was not prefent at rhe re- 
C£it of the poylon, and here he cannot be —_—_ 
or 
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for there 15 no principall ; and if any one had procy- 


red V. to doe it, he had been acceſſory before, which 
nore, a ſpeciall caſe , where principall and acceffory 
both are abſent art the rime of the felony. 

Reſolved, that (auter foits acquite) here is no plea, 
for, he was diſcharged upon an arraignement upon 
this inſufficient indi&menr,and the former acquitrall, 
or conviction, ought to be lawfull, and the Maxime 
is, Thar the life of a man ſhall not be twice in jeo- 
pardy for one oftence, but here his life was not in 
jeopardy. So, if a man be convifted by verdid, or 


confeflion, upon an inſufficient inditment , and no + 


judgement given, he may be againe indicted and ar- 
raigned, for the law wants its end ; but, if upon ſuch 
inſufficient indiment , the felon hath judgement 
quod ſuſpendatur per collam, and fo attainted ( which is 
the end of the Law ) he cannot be indiRed againe, 
&c. till this zudgemengbe reverſed ; and upon fuch 
acquittall no conſpiracy lyes. 


Wrote and Wigges caſe. 33-05 34 of the Queene. f1.4 5. 


TJ defendant in an appeale of murder pleads that 
auter foits, by inquiſition taken before the Coro- 
nor of the Queenes,houſhold, and B. one of the Co- 
ronors of M. he was indicted of Manſlaughter, which 
nquiſition was certified to N. ar the Goale delivery, 
and the defendant upon this was arraigned,confeſſed 
the felony, and had his Clergy , and ir appeares the 
arraignement, &c. was after the purchaſe of the Writ 
of appeale, and before the retourne. 

Reſolved, that auter foits convict of man-ſlaughter, 
and Clergy, 1s a good barre in an appeale of murder, 
as *twas adjudged in Holcrofts caſe. Ini which it was 
likewiſe reſolved, that an inquifition taken before B. 
Corona of the houſholad, &c. and one of the Coro- 

— nors 
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nors of M. is well taken, and within the Statute of 
articuli-ſuper chartas 3 though the Statute requires two 
perſons 3 for the intent of the AR was performed, 
and the miſchiefe recited avoyded, for though the. 
Court removes, Yety he may proceed as Coronor of 
the County. 


| Reſolved alſo upon the Sratute of 2 7.ca.I, 
or 


that this caſe was out of the Statute 3 if the de- 
fendant had his Clergy, the appeale lyes not, a fortio- 
ri, when he is convicted onely, and prayes his Cler- 
oy; and the AR of the Court to be adviſed as to the 
allowance of Clergy, (ſo the cafe was ) ſhall not pre- 
judice the party in caſe of life : And 'twas reſobed, 
that attaint of murder jn the AR, extends to a perſan 
convicted by confeſlion, or verdiR, as to a perſon at- 


taint, for he which is atrainted,is convicted and more. 


And Agnes Gainsfords caſe adjudged, that where 3. He 
7. is, That the wife, or heire of him ſo ſlaine (hall have ap- 
peale, that rhe heire of a woman, &c. ſhall have ir a- 
gainft him, who was acquitted. of the fame murder. 
So reſolved here, an indiAment and conviction, or 
acquittance of manſlaughter, is a barre to an indi- 
ment of the ſame death, for all is the ſame felony, 
though the circumſtance alter it. 

Reſolved, that at common law, the Coronor of the 
houſhold had an exempt juriſdiction wichin the 
Verge, and the Coronor of the County could not 
meddle, as appeares by Articuli ſuper Chartas ; and 
Swifts caſe adjudged where a Coronor of the C@unty 
tooke an inquiſition within the Verge, 'twas avoyded 
by plea, the one cannot meddle within the power of 
the other. Bur Juſtices of the Rings Bench , of oyer 


and terminer, &c. may inquire, heare, and determine 


all murders, &c. within the Verge, for their authority 
is generall , throngh all the County : fo reſolved in 


Holcrofts caſe. 
Reſolved, 


wa * Waits Caſe. 
Reſolved, that the indi&ment was inſufficient, for 


it doth nor appeare that D ( where the ſtroke and 
death was)was within the Verge,and though in truth, 


it were within, yet, it ought to be found by the oath 


of rhe indiors, and cannot be ſupplied by nude a- 
verrcment, and it ſhall not be voyd 0g coram non ju- 
dice, as to the Coronor of the houſhold, and good be- 
fore the Coronor of the County , for the Record is 
intire, and taken intirely before them, &c. And the 
defendant in his plea hathaverred, that D.was within 
the Verge, fo the Coronor of the County could not 
take the indiAment onely. 

Reſolved, for that the indiment ( upon which he 
was convicted ) was inſufficient, that he may be new- 
ly indifted. &c. for his life never was in jeopardy, 
Reſolved, thar where the ſtroke was one day, the 
death another, the concluſion ought to be; that he 
was murdered the day of his death, otherwiſe *tis 
- Noughr, for *twas nor-murder before: and *twas re- 
ſolved. thar rhe finding of the ſtroke, and the death, 
were not ſufficient of it ſelfe, withont concluſion ; 
and ſo T. W murdered the ſaid R. W. Reſolved, that 
though the conviction were pending the appeale, 
yet if it had been lawfull, and before that the de- 
fendant was compelled to plead, it had been a good 
barre. 


Waits caſe. 45. of the Queene. fo. 47. 


Eſolved, thar where a woman brought ſeaven fe- 

verall appeales againſt ſeverall perſons , as prince 
pal's.all onght ro abare, bur the firſt, for all the prin- 
cipalls and the acceſſories before the murder and af- 
ter. and before the Writ purcha{ed,againſt whom the 
plaincifte will bring -an appeale, ought tro be named 
in the Writ: for if all makedefault, except one; ”_ 
the 


ds. os ns. at cis. ends wr mvaOAacq 
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the plaintiffe ought to count againſt all, therefore he 
oughr to bring the appeale againlt all. And the de- 
fendant ſhall nor have damages by the Statute of W. 
2. for it is out of it,becauſe the Writ abated. And the 
Statute of Magna Charta ſays C appellum )) in the fingu- 
lar number. 


Hill". 30. of the Queene. fo. 48. 


AN indi&ment upon 8. H. 6. was.quaſhed, Quiz 
futt inquiſttio capta ad ſeſſionem pacis in Com”. 5. 
znt*. die Martis, & die Mercurij 3 though the ſeſſions. 
may indure two or three dayes,yet,the Record ought 
to mention, that they were holden at a day certaine 
as alſo for that the Statute was miſrecited in a point 
materiall. Note, becauſe miſrecitall is fatall, the ſure 
way is, to draw the indidtment with conclufion con- 
tra formam ſtatuti, and with no recitall of the AR. 


Ognels caſe. 29. of the Queene. fo. 48. 


N Executor poſſeſſed of a grange, conſiſting of di- 

vers parcels, demiſes all the grange ( except H. ) 
to A. for 2.3. yeares, and H. to F. for 23. yeares, and 
Yrants all the reſidue of his rermegn the incire grange 
t0A.& F. B. the revertion or grantsa rent charge in 
fee, out of all his lands, &c. called. C. grange quondam 
in tenura B. ( the teſtator ) and now in tenura (F occu- 
patione de A. The rent is areare, the intire terme eXx- 
pires, the reverſionor makes a Feoftemenr, the gran- 
tee dyes, the Feoftee leaſes at will, the Executors di- 
ſtraine for arrearages. 


' Reſolved, that at common law, in ſome caſe debt 


lyes for arrearages of an Annuity in fee, thongh it 
continues 3 as if a Parſon,or Prebend refigne,or dyes 
becauſe rhe Parſon is chargeable ;ortherwiſe of a _ 

er- 


144 Opnells Caſe. 


ſervice, charge, or ſecke, when the Freehold conti- 
riues ; and for a rent there is a diverſity, when arent 
in fee is extin&@ by the a& of the party, and when of 
the Law, and when particular eſtates expire : ſee the 
booke at large But*rwas reſolved in the caſe at barre, 
that the arrerages due in the life of the grantee, were 


loſt ar common Law. Refolved,that H. was not char- | 


ged with the rent, for though it be parcel! of the 


grange; and A.and F.have the reverſicn of the terme, 


and fo it may be ſaid in their tenure, yet, for that A, 
' then had not H. in his occupation, *tis not charged. 

Reſolved, that the leſſee at will is chargeable by 
32. H. 8. ca”. 37. for where things are due in right, 
and become remedilefle by the a& of God, the Par- 
liament which gives remedy for this , ſhall be favou- 
rably conſtrued, and extend to advance the remedy 
Proportionably to the defect of the Law, according 
to the mind of the makers, and therefore the Feoftee 
of the Feoftee in infalffum ſhall be charged, fax,other- 
wiſe the Statute ſhall be in vaine, &c. 


Reſolved, if the grantee in fee, or for life of arent 


ſervice, or charge, (after 'tis arreare ) grants over, the 
renant attournes, the grantor dyes, his EXecutors are 


not within the Statute, for by the grant the arrera- 


ges are loſt, and were not due to the teſtaror tempore 
mortis, as the Statute ſpeakes 3 and after the grant the 
teſtator conld not difſtraine for the arrerages 3 and the 
at gives remedy onely, where the arrerages are due, 
and become remedileſſe by the a& of God. 

Sharpe and Pooles caſe, 17. of the Queene 3; a rent was 
eranted toa woman for life , *tis arreare, ſhe takes 
hnstard, *rtis arreare , the wife dyes, the husband 
brings debt 2gainſt the heire being terrtenant, for all 
arrerages : Reſolved, that for the arrerages before the 
marriage he had no remedy at common Law, but for 
the other he had debr. | 

Objeded, 
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ObjeRed, that the husband ſhall not have the ar- 
rerages due before by this Statute ; 1. Becauſe at 
common Law the Execator s of the wife may have al 
aFion for them) and the Statute gives remedy, when 
Fxecntors cannot have an aRion,and doth not intend 
to toll the remedy from the common Law. 2. The 
branch fays (C due n the wives life Jſo the arrerages 
ought to incurre, when ſhe is his wife. Refolyed to 
the contrary, for the Statute ſays C due and unpaid it 
the wives life ) and the common Law gives remedy 
for the arrerages of an efftate for life incurred in the 
life of the wife, and therefore the Statnte did not in- 
rend to extend ro theſe arrerages, bnt to the atrera- 
ges dne before, for, Verba acciptenda ſunt cum effeFu. 

Reſolved, that a Feme covert cannot make an Ex- 
ecutor w ithour affenr of her husband, and the admi- 
niſtration of her goods of right belong to the huf- 
bang. And che Starure in naming the woman( wife) 
intends noely to defcribe and defigne the condition 


| of the womaln, nor to imply thar the arrerages ought 


to incu rre during covertore. 
Rawlins caſe 29. 0 3o. of the Queene. fo. $2. 


A. Poflefled of a houſe for thirty yeares ( except 
a Stable of which B. was poſſeffed for two 
yeares) granted all his intereſt to C. and demifed the 
Stable to B. for ſixe yeares by Indenrure afrer the 
end of the two yeares 3 C. redemiſes all to A. for 
twenty oue yeares, rendring twenty pounds per an- 
mm, and to pay a Fine of twenty five pounds , upon 
condition for to reenter for non payment of the rent, 
or Fine ; before the day of payment, \.redemiſes the. 
Stable to C. for ten yeares, the rent was behinde,the 


Fine was not paid, C. enters not into the Stable, nor 


B. attournes, 
L Reſols 
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Reſolved,that where the verdia was entered three 
rermes paſt, and in the Roll the demiſe to B. for fix 
yeares was not enterd to be by Indenture, that the 
Roll ſhall be mended, becauſe the note of the ſpeci- 
all verdi&, which the Jury exhibited to the Courr, 
remaining with the Secondary, purports that the Ju- 
ry found the demiſe prout 3 by which it doth appexre 
to the Court, that the demiſe was ſhewne in ej. 
dence, and reference made by the note to it 3 and fo 
*twas in Gomerſalls caſe. 

Reſolved, though the condition is of two parts in 
the diſ-junGive, for non-payment of rent, or of the 
ſumme in groſſe, yet, if A. had redemifed any part of 
the houſe to C. and C. enters, by which the rent is 
ſuſpended, that all the condition as well for the col- 
laterall fumme, as for the rent is alſo ſuſpended, be- 
cauſe the condition is intire, and cannot tbe divided 
by the ad of the parties. Reſolved, that if A. hadre- 


demiſed any part tozC. though C. never enters , the | 


rent is ſuſpended, and though a ſtranger occupy it. 
Reſolved, that the leaſe by A. to B. for fix yeares, 
though he had nothing at the time,was good by con- 
cluſion by the Indenrure, and when C. redemiſed all 
to A. then was the intereſt bopnd with this concluſi- 
on, then when A. redemiſes to C. the Stable, C. is 
alſo concluded, for all parties and privies in eſtate or 
Intereſt are bound by the Eſtoppell ; then the caſe 
15no other, but that A. demiſes for fix yeares the 
Stable to B and after demiſes to C.for twenty yeares 
(which is a good Leaſe in reverſion for fourteene 
yeares ) this is no ſuſpenſion of rhe rent, or conditt- 
on, for *tis no grant of the reverſion, but a future in- 
tereſt in reverſion , no terme, but an intereſt of a 
terme, as the pleading is, and norwithſtanding fuch 


grant, the reverſion is in the grantor , without at-, 


turnement , and he ſhall haye the rent I _ 
calc 
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eaſe,) bur if there be an atrurnement, the reverſion 
paſſes, and ſuſpenſion will follow. And therefore 
'twas agreed, if a man leaſes for twenty one yeares 
rendring rent, and a reentry, the leflee leaſes to the 
leſſor for ſix yeares, to commence two yeares after, 
the rent is arreare, and by this he ſhall defeate the 
farore incereſt veſted in him. * 

Reſolved, that this Eſtoppell- being found by ver- 
di, the Court ought to judge upon all the ſpeciall 
matter, according- to Law, and becauſe they are 
ſworne ad veritatem dicendam, they did well to finde 
the trath of the caſe, and leave it to the Court ; by 
Wray chiefe Juſtice in Pledalls caſe the Jury was at- 
tainted, for not finding ſuch a leafe by concluſion, 
intending * they ( being ſworne ad weritatem di- 
cend”,  ) wi nor bound to finde it 3 for the Court 
held that the intereſt of the land as to parties and 
privies was bound,and no conclufjon ſhall be by ſuch 
Indenture, after the terme ended, by Wray. | 

Reſolved, if leffee for twenty yeares , leaſes for 
two yeares rendring rent, and grants all his terme 
and intereſt, if the lefſee attournes,the reverſion paſ- 
ſes, and if no attournement be, yet the intereſt jn re- 
verſion paſſes, for the graut of a man ſhall nor be ad- 
judged voyd, if, to any intent; it may take effect. 

Reſolved, if leſſee for twenty yeares of a houſe, 
leaſes part for two yeares, and affrer leaſes to another 
all for ten yeares, rendring rent, ſo that it inures as 2 
Leaſe in reverſion for part, rhat the rent ſhall iſſue 
out of all, and of the intereſt of the terme, though ir 
be not any eſtate thar may be ſurrendred,and though 
{t be conjoyned with land in poſſeſſion. 

Error was brought upon this judgement , and this 
error aſſigned 3 for that R. the plaintifte was an In- 
fant, and was admitted by his Gardian, and no Re- 
cord made of it, as 'ris uſed ?n Banco, but onely _ 
L 2 re 
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ted in the Count, 7. R. per A. B. gardianum ſuum ( ad 
hoc per curiam ſpec:aliter admiſſum_) queritur. Which was 
difallowed by all the —_ upon ſcarch and view 
of many preſidents, w 

yet ſome prefidents were as 1n Banco. 

Note ( Reader ) according to the opinion of Wrg 
"was reſolved in Londons caſe, that if a man takes x 
leaſe by Indenture, of his own land, this is an Eſtoy- 
pell bur during the terme, and then both parts of the 
Indenture belong to the leſſor. 


Wardens and Commonalty of Sadlers caſe. 30. of the 
Lueene, jo, 54. | 


Y Mandamus *twas found before B. ior of Line 

don, Eſcheator of the City, and thIwaquiſition 
was returned in Chancery, that T. C. hcld of the 
King, &c. and dyed ſeiſed without heire , the War- 
dens, &c. ſhewed their right that R. M. was ſeiſec in 
fee, and deviſed to them in fee , and that they were 
ſeiſed till by C. difſeiſed , and ſhew the cuſtome of 
London, that a Citizen and Freeman may deviſe in 
Mortmaine, and averred that R. M. was, &c. Tempore 
mortis 3 and upon this, great queſtion was, whither 
a Monſtrans de droit lyes, or it ought to be by Pe 
tition. See the Cale at large for this Learning, Bere- 
block and Redes Caſe was cited to be adjudg'd, if 
A. be bound ina recognizance, Statute, &c. and 
after a recovery in Debt is had againſt him, and he 
dyes, his t xecytors ovghr firſt to pay the Debt 
vpon the Recovery, though it be puny to the Sta- 
rute, &c. for thongh both be Records, yet the judge 
menr in the Court upon judiciall and ordinary pro- 


ceeding is more notorious and conſpicuous, and of 


more high and eminent degree then a Statute, &c. 
raken in private, by the conſent of Parties. l 
Forje 


ich make a Law in this Court, 
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PTY. and Hemblings Caſe. 39. Eliz. in com.Banc 
0. 60. 


Lice Allen ſeiſed of certaine Meſſuages in Fee 
mak erh her will in Writing, and thereby de- 
miſeth that if James Amynd doth ſurvive her,that then 
ſhe doth demiſe and bequeatheth the ſame meſſuage 
to him and his Heires. And afterwards the ſaid 
ice did Intermarry with the ſaid James; and during 
her coverture, ſhe ſaid often the faid James ſho uld 
never have the ſaid Meſſuage by her ſaid Will ; A* ice 
dyed without ifſue , and James ſurvived, and the 
Queſtion was, whither the Will was countermanded 
by the ſaid Marriage, or not, and if not, whither by 
the words of revocation after the Marriage, was a 
Countermand and it was adjudged upon great de- 
liberation, that the taking of a Husband, and the 
coverture at the time of her death, was a counter- 
mand of the Will. For the making of a Will is bur 
an inception thereof, and ir doth not rake anycfteR 
untill the death of the Deviſor. For, Omne teſta- 
mentum morte conſummatum eſt, 8 voluntas eſt ambula- 
toria uſq; extremum wite exitum- And it ſhould be 
againſt the nature ofa Will, ro be ſo abſolute, that 
he thar made the ſame, being of fane memory, may 
nor countermand the ſame. And therefore the ta- 
king of her Husband, being her owne proper a, 
doth amount to a countermand in Law : Alſo *twas 
aid, that after Marriage all the will of the Wife in 
judgement of Law, is ſubje& to the will of her Huf- 
band, and a Feme Covert hath no Will, and there- 
fore the Conntermand after Marriage was of no force, 
Rurd fait conceſſum per tot. Car. 


L 3 Harla- 
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Harlahendens Caſe, 31. El. In banco regis. fo, 62) 


He Earle of Oxford leafed to A. B. and C. (ex 
cept the Trees ) for 21. yeares, C. afligned to 
D. the Earie fells the Trees to A.B. and D. they 
leaſed to E. and aftcr fell the Trees, the Vendee 
cuts them, the Leſſee brings Treſpaſſe. Whena 
man maketh a Leaſe for life or yeares, the Lefke 
hath but onely a ſpeciall intereſt or property inthe 
Trees being Timber, as things annexed to the Land, 
but if the Lefſee or another ſevers them, the pro- 
perty and intereſt of the Leſſee is determined and 
the Leſſor may take them, as things which were par- 
cell of his Inheritance. | 
It was alfo refolved that this clauſe ( without 
impeachment of waſt ) doth not give to the Tenant 
for life, any greater intereſt in the Trees, then he 
had by the demile of the Land, bur onely that it will 
ſerve, that he ſhall not be impeached in any adon 
of Waſt, or to recover damages or the place waſted, 
* Ir was alſo reſolved that if an Houſe 


* This 1s adjudg- fall by tempeſt or other a& of God, 
ed otherwiſe by - the Leſſee for life or yeares hatha 
al the'Fudges Apeciall intereſt to take Timber to 
of England, in reedifie the ſame, ifhe will. But 
Lewes Bowles if the Leflec ſuffer the Houſe to fall, 
Caſe, inthe11, or take it downe, the Lefſor may 
Report. take his Timber as parcell ofhis 


Inheritance, and the intereſt of the 
Leſſee is determined, and he may have waſt, aud 
treble damages. 

Reſolved, thar the Leſſee by the grant had an ab- 
ſolute property in the Trees, ſo that by the Leaſe of 
the Laid, they did not paſſe, and he hath not equall 
pynerſhip in both, and it ſhould be a —_—_— 

im 
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him if they ſhould be joyned to the Land, for then 
he could not cut, during the terme, without waſt, 
and after he ſhall not have them, and the Leffor ſhall 
not have them againſt his owne at. And here A. 
B. and D. were Tenants in common of the Land, and 


joyntenants of the Trees, and ſo their intereſt of ſe- 


verall qualities, and therefore cannor be a union be- 
twixe them, but npon a feoftement, if rhe Feoffor 
accept the Trees, they are in property divided, 
though, In faFo, they remaine annexed to the Land, 
for it is not felony to cur them, &c. and if the Feof- 
for grants them to the Feoffee, they are reunired in 
property, as well as De fa#o, and the Heire ſhall have _. 
them, not the Executors, for the feoftee hath an ab- 
ſolute ownerſhip in both, andic is more benefit to 
him that they are reunited. 

It was reſolved, Thar if Tymber Trees be blowne 
downe with the winde, the Leffor fhall have them, 
for they are parcell of his inheritance, and not the 
Tenants for life, or yeares, but if they be Dotards 
without any Timber in them, rhe Tenant ſhall haye 
them. 

It was adjudged that waſt may be committed in 
glafſe in the Windowes; for ir is parcell of the houfe, 
and diſcends as parcell of the inheritance to the 
Heire, and the Executors ſhall not have them al- 
thongh the Leſſee put the glafſe in the Windowes 
at his owne coſt, and if he take them awaysihe ſhall 
be puniſhed in waſt. And 42. Eliz. in com. Banco. 
It was reſolved tha: Wainſcate, whicher it be annex- 
ed to the houſe by the Leffor or the Leſſee, is parcell 
of the Houſe, and there 15 no difterence in Law, whi- 
ther it be fixed with grear Nailes or little Nailes, or 
Screws or Irons put through the Walls, for if it be 
fixed by any wayes or meanes to the houſe or Poſts, 


01 Walls thereof, the Leſſee may nor remove it, but 


L 4 he 
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he is puniſhable in an ation ofwaſt. For it is par. 
cell of the houſe, and by Leaſe or grant of the houſe 
in the ſame Mannor ( as Sealing or Plaiſtering ) ir 
ſhall paſſe as parcell thereof. 


Fulwoods Caſe 2 33. of the Queene. fo. 64. 


CE Acknowledged a recognizance of 2 50. [i,to the 
. Chamberlaine of London, and his Succefſors, 
after acknowledges a Statute of 2co. /[7. before the 
Recorder of London, and Major of the Staple to A, 
after A. ſues Execution by Liberate, but it doth not 
appear® that it was ever returned, afrer the Succe(- 
ſours of the Chamberlaine, ſue Execution, by pre 
cept to the Serjeant of the Maſe in nature of an Ek- 
git, and hatha moyty, C. dyes his Wiſe recover 
Dewer» and had this houſe affigned for her third 
part, ſhe dyes, the Chamberlaine aſſignes to Falwod 
after A. aflignes aFfoxo F. after the Heire of C. de 
miſes to B. &c. \ 
Reſolved, that the Succeſſors of the Chamberlain- 
ſhall have this recognizance, though a body fole® 
for that the Corporation was by cuſtome to diverſe 
purpoſes, for Orphanage, for the recognizance was 
ac nowledged for Orphanage money, and the fame 
c:\tome inables the Succefſors to take ſuch an Obli- 
gation, &c. otherwiſe of a Biſhop, Parſon, 8&c. and 
that the Execution by the Serjeant of the Maſe, was 
good, notwithſtanding the Statute of W. 2, ca". 18, 
which faith, Vic*. liberet e! medietatem, &c. | By rev 
ſonable extent, to wit. by inquiſition of honeſt men, 
and the Sherifte is fworne, and the Serjeant 1s not 
ſworne to take the Jury, &c. For the Statnte eX- 
tends to every other immediate officer, ro any Court 
of the King of record, &c. Reſolved, that eXecu- 
tion of the Elegit was good enovgh, without —_— 
cire 


Hyndes Caſe. 154 


Scire facias againſt A. being in by matter of Recard 3 
bu *twas faid, if the Sheriffe had returned the for- 
mer execution, he ought to have a Scire facias 3 by 
the Court, if the Sherifte makes execution/ ris good. 

Reſolved, that the Verdi& was good, which finds, 
that C. acknowledged a recognizance before the 
Maicr,though notſa:d ſecundum formam Statutz.noryper + 
ſcriptum ſuum obligatortum, for being the trover of lay 
People, it ſhall be intended according to the Sta- 
tute. Reſolved, that the Conuſce cannot have aide of 
the Statute of 32. H. 8. ca'. 5. for which, ſee the 
Booke at large. 

Reſolved, that if a man be bound in two Statutes, 
and the latter Statute be firſt extended, and deliver- 
ed in eXecurion for a longer rime, and a greater ſum 
then the firſt was, yet when the firſt Statute is ſatis- 
fied, and his intereſt lawfully determined, the ſe- 
cond Conuſee ſhall have the Lary againe, by force 
ofthe firſt extent. It was reſolved Per tot. Cur. that 
the execution of a liberaze is good, although the 
Writ be notreturned,and ſo of a Capias, ad ſatisfacien- 
dam, and an Habere fac*.ſec.” ſeiſinam, and other writs 
ofexecution. And that the Conuſee ſhall hold the 
Land, not onely untill he be ſatisfied for damages 
for detayning of the Debt, and coſts of Suite , but 
alſo for his reaſonable Labours and expences, looke 
the words of the execution 3 and being in by mat- 
ter of record, the connſor muſt bring his Sctr. fac. 
bur in Caſe of anelegit, the Conuſor after farisfaJi- 
on may enter, for there is no coſts and damages, but 
the mecre Debt. 


Hyndes Caſe, in com. Banco. 33. Eliz. fo. 70. 


Illiam Hawe ſeiſed of certaine Lands by deed, 
indented demiſed the ſame to Robert Ger- 
rard 


I54  Hynales Caſe. 


rard for 16. yeares, who aſſigned over to Elizabeth 
Hynd William Hawe afterwards by bargaine and fale 
in conſideration of money due, fould the reverſion 
to one Libb, and before the ſame was inrolled, the 
faid William Hawe, leavyed a fine ro Lib, and his 
Heires, &c. and after the leavying of the fine the 
ſaid Indenture of bargaine and ſale was inroled with. 
in fix Moneths, according to the forme of the Sta- 
tute,and Elizabeth Hynd the Tenant,did not atturne, 

The queſtion was, Whither the Conuſee of the fine 
| after the ſaid Indenture inrolled , Shall be in by 
the fine and by the bargaine, and ſale? for if he ſhall 
be adjudged to be in by the fine, no aftion of waſt 
lyeth, for default of atturnement, and if he ſhall be 
in by the Indenture inrolled;. then there needeth no 
atrurnmenr. And it was reſolved, Per tot. Cur. that 
when H:we by deed indented did bargaine, and {ell 
the reverſion to Libb, and his Heires, and before the 
inrollmen: leavyed a fine to Libb. and his Heires, and 
afrer the Deed is inrolled, (within fix moneths) that 
the Conuſce ſhall be in by the Fine, and not by the 
- Deed inrolled. for the Fee ſimple paſſeth by the fine 
to the Conulſce and his heires, and after the inroll- 
ment of the deed may not diveſt and tnrne the e- 
ſtate our of himſelfe, which was abſolutely eftabliſh- 


edin him by the fine, for when the common Lay - 


and the Statute Law concurre, the common Law 
ſhall be preferred. And ir is true; that the inroll- 
menr ſhall have relation to the delivery of the Deed. 
Bur thatis onely to avoyd eſtates, or charges made 
ofthe ſame thing by the bargainor, to ſtrangers after 
the delivery of the Deed. and before the inrollment- 
but not to diveſt any eſtate lawfully ſetled in the in- 
terim, in the bargainee. 

The Records. are ſo high and ſacred that they im- 
port in themſelyes inviolable verity, which if any 
man 
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man dare to gainſay, the Law doth attribute fo grear 
honor,to them, thatthey ſhal be tryedonely by trhem- 
ſelves} and not by the Countrey, and if averremenr 
againſt a Record ſhould be permitted, then the ef-, 
fe& and validity of the record ſhould be-tryed by the 
Country, which is againſt the rule of the Law, Nul- 
lum iniquum eff in -jure preſumendam. Yet , xelolved 
in this Caſe, that the Lefſee ſhall be admitted to a- 
verre that the Deed was inrolled, after the Fine, and 
not before, becauſe ir ſtands with the Record, and 
dothn ot impugne any thing within the Record, and 
great inconvenience would follow, if ſuch ayerre- 
ment ſhould nor be admitred. 


Boroughes Caſe, 38. Eliz. In Banco Regis. fo. 72. 


Elolved , that the rent reſerved upon a demiſe 

ought to be demanded, if the Lefſee will take 
advantage of a condition for non payment of the 
ſame, and the demand to be made at rhe place limit- 
ted for the payment of the rent, although there be 
no words of demand in the demiſe, and althongh it 
be out of the Land demiſed, bur in the Kings Caſe 
it is otherwiſe. Prerogativa Regis, for there the rent 
upon 4 reentry reſerved ought to be teridered 3 and 
m ſuch Caſe, the Pattentee of the King, ſhall demand 
the rent upon the Land. 

Reſolved, if the Queene leaſes rendering rent, 
without limitting any place, or to whoſe hands, the 
Leflee may pay it at the Exchequer, or to the Bay- 
liftes or Receivers of the Queene, and when ſhee fo 
appoints ir by exprefle words, *tis no more then the 
Law appointed, and though the words be (C Adre- 
ceptum ſcacc*. apud Weſtm. ) it needs not that the re- 
ceite he holden at Weſtminſter, the Law would have 
umplicd that. And when a common perſon ap- 
points 


136 Palmers Caſe. 


points no place, the Law appoynts the payment ups 
on the Land. 


Palmers Caſe, 39. Ehz. in Banco regis, fo, 14+ 


Ti Sheriff by vertue of a Fzer. Faci. may ſella 
Leaſe of the Defendant, and in his Writing. the 
true commencement and terme of the Leaſe muſt 
be exprefled, or elſe, if he felleth all the intereſt 
that the defendant hath in the Lands, he needeth 
not to make any mention in the returne, but gene- 
rally .Quod fieri fecit de bonts dF catallis, Fc. Butan 
inquiſition found that the Debtor ofthe King was 
poſſeſſed. Pro termino quorundam annorum, &c. *twas 
void, for a terme cannot be extended without ſhey- 
Ing the certainty of the commencement;: for after 
the Debt ſatisfied, he is to have the remainder. 

Reſolved, for that the caſe at Barre was an exe- 
cution by Elegit, which ought to be made by in- 
quifition ; the ſale here was voyd, for the terme 
was miſtaken in the inquiſition, and fo miſtaken was 
appriſed by the inquiſition, and the Sherifte cannor 
ſell any rerme, but that onely which was appriſed by 
the Jurors. 


Hollands Caſe, 39. of the Queene. fo. 75. 


Eſolved, that before 21. H, 8. ca”. 13. if he 

which had: a benefice withcure, accept another 
with cure. the firit is void, but this was no avoyd- 
ance by the common Law, bur by conftirution of 
the Pope, of which the Patron might rake notice if 
he would, and preſent, without deprivation, but be- 
cauſe the avoydance accrued by the Ecclefliaſticall 
Law, no Lapſe incurred without notice, as upon 4 
deprivation, or reÞgnation ; ſo, that the Church m_- 

yoY 
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yoyd for the benefit of the Patron, not for his gif* 
2d vantage 3 But now, if the firſt benefice be of the _ 
value of 8. [. per annum, the Patron at his perill oughr 
topreſent, for to an avoydance by Parliament, every 
one is party, but if not of 8. /. *tis voyd by the ec- 
clefiaſticall Law, of which he needs not take notice. 
Reſolved, that 21. H. 8. is ſucha generall AR, of 
which the Judges Ex officio ( though it be not plead- 
ed) ought to take notice. See the Booke art large 
upon this Learning, what a@ ſhall be faid a generall 
& 2 Of which the Judges are bound to take notice, 
what not ? | 


The Caſe of Corporations, 40. and 41. of the Queene. 
fo. 77» 


Eſolved, that where diverſe Citties, &c. are in- 
corporated by rhe name of Mayor add commu- 
nalty, Mayor and Burgeſles, &c, and m the Char- 
rers *ris preſcribed that the Mayors, Baylifts, &c. 
ſhould be choſen by communalty and Burgelſes &c. 
which is as much as to fay; as by all the Burgefles, or 
all the communalty 3 thar yer the ancienr and uſvall 
Eledtion, by a certaine ſelefted number of the prin- 
cipall, of the communalty, &c. ( Commonly call'd 
the Common-Councell ) and not by all of the com- 
munalty or ſo many of them as will come tothe E- 
letion, was good in Law, and warranted by their 
Charter 3 for, in every Charter they have power 
given to them, to make Lawes, Ordinances, and 
conſtiturions, forthe better government and ordering 
of their Cittie s and Borovghes : by force of which, 
and to avoyd popular confafion, rhey, by their 
common afſent have inſtituted, &c. that the ele&i- 
on ſhall be by ſacha ſele& number. And though 
this ordinance cannot be now ſhewne, yet, ay 
e 


158 Dz gbyes C aſe. 
be preſumed that ſuch ordinance and conſtitution 
was made at firſt. 


Drgbyes Caſe, 41. Eliz. fo. 58. 


| $4 was adjudged, that when a man hath a bene- 
fice with cure, above 8. /. and afterwards taketh a- 
nother with cure, and is prefented and inſtitnted, 
and before induRion procure the Letters of diſpen- 
fation, that this diſpenſation commeth roo late, for 
by the inſtitution, Ecclia .plena (og conſulta exiſtit , a- 
gainſt all perſons but the King, for every reQory 
conliſterh upon ſpirituallty and temporallty. And 
as £0 tne ſpiritualty, Viz. Cura animarum, hee 15 com- 
pleat Parſon by the inſtitution, for when the Biſhop 
upon examination had,admitteth him able then he 
doth inſtirute him, and faith, Fnſtituo te ad tale bene- 
ficium (5 habere curam animarum,of ſuch a Pariſh,gy ac 
Cipe curam tuamyCFc. Vide 33. H.6.13.But touching the 
temporallties as the Glebe Lands, &c. hee hath no 
freehold in them, untill induction, for by the gene- 
rall councell of Lateran. Anno. Dom. 1215. itap- 
peareth that by the acceptance of two benefices the 
firſt is voyd. Aperto jure,for upon this Councell are 
our Bookes in this caſe founded. And *twas reſol- 
ved, that this was an acceptance of a benefice. Cun 
cura, within the Statute of 21. H. 8. Inſtitution is 
an acceptance by our Law ; and *twas lately adjud- 
ged that if before indution, the Clerke be inducted 
to another, the firſt is void by 21. H. 8. which faith, 
C Accept and take another ) and for that now the a- 
vaidance is declared by 21. H. 8 he is bound to take 
notice, buttill after induction, &c. 


Nokes 
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Nokes caſe,q 1. Eliz. fo. 80. 


Au maketh a Leaſe by theſe words. (Viz. ) 

Demiſe, &c. Grant, &c. and Covenaats that 

the Leſſee ſhall injoy withour eviction, by the Leſ- 

for or any claiming under him, and was bound to 

- |} performe all covenants, &c. the Leſſee affignes his | 

 Þ terme, a ſtranger enters upon the Aſſignee, and re- 

- | covers in an £} firms, after ouſter, the firſt Leffee 

r | brings Debr. This is a covenant in Law, and the af- 

- | fignee ſhall have a writ of covenant 9. Elzz- 257. 

Y | Dyer. And ifa man be bound by obligacion to per- 

1 forme all covenants, grants, &c. This doth extend 

; as well ro covenants in Law, as to Covenants in 

> Fad. 

: Reſolved, though the recovery were by verdiQ, 
yet he ought to ſhew that the Plaintitte in this re- 
covery had an elder Title, for otherwiſe the Cove- 

nantin Law is not broken. It wasMolden thar an 

| <xprefſe Covenant doth qualify the generalliry of 
the Covenant in Law, andreſtraineth that by the 

mutuall conſent of both parties, bur a warranty 1 

Law, and an expreſle warranty, the party may chooſe 

whither he will have, for this word Dedz importerh 

a warranty. 


I 


| Iz” Corbets Caſe, 41. and 42 of the Queen 
0. 8T, 


Deviſes Land to B. &c. to have, &c. till 2co. E. 
ſhall be paid by them of the profits ro marry 
his Daughters, and dyes, the Heire conceales the 

Will, takes all rhe profits, and dyes, the will is found 

by office, the Deviſee enters, and hath leavyed 640. L. 

and imployes it accordingly; whither the oy ta- 

en 
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ken by the Heire ſhall be parcell of the 800. I. wi; 
the Queſtion. | 
Reſolved, that the words ( ſhall be leavyed) 
ſhal! be conftraed ( ſitall or might be leavyed ) ang 
ſo *rwas hofden of a Leafe or limittation of a uſe, 6. 
therwiſe, he which is to _ the Summe, by defer- 
ring to doe it, may exclude the reyerfioner for eyer ; 
ſee the Booke at large. Refolved, when the heire o 
reverfiougr, &c. enters, and expulſes him, to whom 
the Land is Timitted, He hath eleftion to recover the 
Meſne profits, in an ation, or reentry, and retainer, 
till he leavyes the inteir Summe, and the other ſhall 
not have advantage of his owne wrong,and if a ſtran- 
ger had entered, and occupied, the, Deviſee ought 
to have taken notice at his perill, for V7glantibus 
non, (Fc and none is bound to give notices. but here 
the Heire himſelfe concealed the will, and the De- 


> viſee had no remedy , for the Meſne profits after 


the death of ghe heire. Reſolved that a Gardian 
ſhall nor ouſte” Tenant for life, nor yeares of the 
Tenement. 

Reſolved, that admitting the Gardian ſhall ouſte ' 
Tenant for yeares yet he ſhall not hold over, becauſe 
his terme is certaine in the commencement, conti- 
nuance, and end ; otherwiſe of Tenant by Elgt, 
Statute, &c. they ſhall hold over, becauſe the terme 
15 Uncertaine. 


Southcots Caſe, 43. Eliz. in banco regis. fo. 83. 

F A. doe delivergoods to B. for to keepe, the 
= goods be purloyned away, yer B. ſhall be charged 
Ina Writ of detinue. For, to keepe, and to keepe 
fafely is all one, bur if B. doe take them to keepe 55 
his owne goods, he ſhall not be charged with them- 


And if A. doe pledge or Guage goods unto B. ke 
this 
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Luttreks Caſe. I 61 
this Caſe B. ſhall not anſwer for them, if they be 
purloyned, for he had ſome property in them, and 
) ÞÞ jor a cuſtody onely, but a ferryman a common In- 
d if keever,or a Carrier which taketh hyre;they ought to 
- If keepe the goods fafely, and they ſhall not bedif- 
- Wl charged, if they be ſtollen or purloyned. Bur a Fa- 
* Wl Rer or a Servant ( although he have wages ) doing 
YX WI his indeayour; ſhall not be charged. 


G Luttreles Caſe, 43. Eliz in banco regis, fo, 86., *,-. , 
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a man have eſtoyers Fe y grant or prelctip-z, a4 
8 tion to his houſe, although he alter the Roomsy.-:c2+ 
it WF and Chambers in his Houſe, it ſeemeth thar the a) < 
T Ml teration of the qualities, ſo as it be nor of the houſ&® # EY 
© I itfelfſe, and without making new Chimnyes, b | 
| which, no prejudice accrewes to the owners of they nn & 0 
7 i Wood, is not any deſtruR&ion of the preſcription,”**** 
and though he make new Chimnyes, or make a new 
addition to his old houſe, he ſhall not looſe his pre- 
| fcription thereby, but he may imploy or ſpend any 
of his new eftovers in the Chimnyes, or in that part 
newly added. It was alſo reſolved, that if a Houſe 
or Milne doe fal,or be taken downe by rhe a& of the 
owner, or by wrong of another, yet for that the per- 
durable part, which includes all, doth remaine, 
which is the Land, whereupon the Fabrick is builr, 
he may reedifie the ſame againe withour any Loſſe 
of his apendant or apurtenant, bur ir ought to be 
upon the ſame place which was the Foundation of 
the old Houſe, for as ir did ſupport, and in judge- 
ment of Law included the ancient houſe when it 
was ſtanding, ſo it ſupports and includes the new 
houſe, ſo as it is in a manner a continuance of the an- 
cient houſe. 
| Diverſe Tenants doe hold of another, as of his 
M Mans 
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x62 -Druries Caſe. 
Mannor by fealty and ſuite to the Lords Milne, the * 
Lord doth alien his Milne with the ſuite of his Te- 
nants, and after, the vendor dyeth, and his Sonne 
entereth and buildeth a new Milne upon the other 
part of his demeane; he ſhall have rhe ſuite to his 
owne Milne, which the Vendee had before, for the 
fſnite belongeth to him that hath the Mannor, for 
no man may have ſuite to his milne, by reaſon ofa 
Tenure, Ifit be not of Corne growing upon the 
Lands, within the Seigniory or Mannor , and the 
Lord may ere&a new Milne within any part of the 
Mannor, and the Tenure is due to the ſame; and not 
ro any particular Milne. 


,Druries Caſe, 43. Eliz. Error in Banco Regs. fo. 84. 


Counteſſe being a Widdow retaineth three 
: Chaplaines, he who is laſt reteined, is not capa- 
ble of a diſpenſation, for the Statue of 21. H. 8. c, 
I3. is eXecuted by reteining of two, and the retein- 
ing of the third, ſhall nor deveſt the capacity, which 
was in the firſt two, but if the reteiner had beene 
at one time, he who is firſt promoted, ſhall be firſt 
preferred, becauſe in A#4ual: jure, 8c. 2. Reſolved, 
if the two firſt die, the third is not capable of dif- 
penſation without a new reteiner, becauſe he was 
reteined at the commou Law, and not according to 
the Statute, fuod ab initio non valet, 3c. As if the 
Sonne and Heire of a Baron reteineth a Chaplaine 
and giveth him Letters under his Seale, and after 
the Father dyeth. And it was ſaid, that the ſaid AG 
ſhall be taken ſtrictly ; as if a Baron be made Gar- 
dian of the 5. parts, he ſhall reteine no more Chap- 
lains then before, and if a Baron retaine two Chap- 
laines who are promoted, he cannot diſcharge them, 

and retcine others, during their lives. 
Slades 


oc? yd © oo 


Www 


zz ® a w- = OA AP OO 


_. 


b] 


Shades Caſe. 163 
Slades Caſe, 44. Ehx. fo. 92. 


JT was reſolved thatevery contra@ executory im- 

ports in it ſelfe an aſlumpfir. For when one doth 
agree to pay money, Or to deliver any thing, by thar 
ke doth afſume and promiſe to pay or to deliver the 
things, and therefore when he ſelleth any goods to 
another, and agreeth to deliver them ata day to 
come, and the other in conſideration thereof agre- 
eth to pay ſo much money, at ſuch a day 3: in this 
caſe both parties may have an AQtion of Debt, or 
Ation upon the caſe, upon the afſumpſit, for the 
mutuall executory agreement of both parties, im- 
port in themſelves as well a reciprocall Action upen 
the Caſe, as an action of debt and a recovery or barr 
in an a&ion of debt, is a good Barre in an ation up- 
on the Caſe, brought upon the ſame contraR, and 
fo likewiſe in an Aion upon the Caſe, a recovery 
or Barre, in the ſame, js a good plea in an Action of 
Debt, upon the ſame contract. 

The Defendant in an Adtion of the Caſe upon the 
aſlumpfit may not wage his Law, as he may doe in 
an ation of Debt. | 

If a Summe of money be promiſed in Marriage, 
to be paid at ſeverall dayes, an Action upon the af- 
lumpfit lyeth for non payment ofthe firſt, although 
no Action of Debt lyeth, untill all the dayes be pat, 
Multitudo errantium non parit error! patrocinium, and if 
the Debtor of the King ſueth by uo minus, in the 
Exchequor, the defendant ſhall not haye his Lay for 


the benefit of the King. 


M z | Adams 
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Adams and Lamberts Caſe, 44. and 45. Ely, 
in banco Regis, in Ejefione firms. fo. 104, 


Pon conſideration of the Statute of 1E. 6. c, 
14. it was reſolved. 

x. Thar if one demiſe to any of his Kindred, to 
ſuperſtitious uſes, although he limit them to 
certaine Summes of money to the ſaid ules, yet thele 
Lands are given to the King, for it ſhall nor bein 
tended to be upon other conſideration, but that 
which they at that time conceived to be the ſervice 
of God, which is the moſt worthy conſideration, and 
the reaſon wherefore the demiſe was made to his 
Friends was, becaule he impoled more truſt in them 
| then others, therefore the perſons ſha)lnot bere- 
garded. 

2. Ademiſe of an eſtate for life, or in taile is 
within this Statute by equiry, although that the 
Statute ſaith, To have continuance for ever, for the in- 
tent of the Statute was, to tolle ſuch uſes, and regar- 
deth nor the time of their continuance. 

2. Aneſtate taile may continue for cver, and fo 
was the intent of the deviſor in this caſe, that the 
uſes ſhould continue for ever, for he limits his heire 
todoc ir. 3.. Without this conſtruction the Statute 
ſhould be defrauded. 

3. The Statute giveth to the King, Lands given 
for the finding of a Prieſt, and giving of Lands upon 
condition to find a Prieſt, is within the Statute foi 
this is more compulſory then the other. 

4. All the Land is given to the King, but not 
by the firſt Branch, for that extends onely to law- 


full Chanteries, or thoſe who. have countenance of 


lawfull comencement, bur not to ſuch who are with- 
out any*colour of lawfull comencement : as if they 
| were 
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Adams &* Lamberts Caſe, 165 


were founded by licenſe of the Pope, this chantry is 
without colour of lawfull comencement or founda- 
tion : alſo if Lands be given to the finding ofa chan- 
tery withour Corporation , this is out of the ſaid 
Branch. Neither by the ſecond Branch, for that 
giveth the Lands belonging to ſuch Colledges to the 
King, without which, he ſhall have onely the Scites; 
bur bythe third Branchzfor this extends to finding of 
a Prieſt without Corporation. Bur *twas objeRed, 
that the Land was not given to the finding ofa 
Prieſt, for he had but a penſion out of it, and the 
Statute is, that the King ſhall have in as large, 
&c. as the Prieft had it. 2. Here isa good uſe li- 
mitted, fix pence by the Weeke to fix poore men, 
and although it be Ad orandum, 8&c. this is not 
within, for it is out of the Statute, except that Ori- 
ſons be to be performed in publique. For anſwer 
to theſe, theſe differences were taken. 1. If one 
give 20. /}. per annum, for the finding of a Prieſt, and 
limit to the Preift 10. /7. per annum all is given to the 
King, for the reſidue ſhall be intended for the find- 
ing of neceſfaries : otherwiſe it is, if a condition be 
annexed to the gift, togive I ©. 1. per annum tO Aa 
Prieſt, there the King ſhall have but 10. {. 

2. Land of 20. l. per an. is given to find a Prieſt, 
with to. L. thereof, and that the other ten pound 
ſhall be to the Poore, the King ſhall have but ten 
pound, but if it be for finding of a Preiſt, and main- 
tainance of Poore Men, without limitting how much 
the Prieſt ſhal have,the Ring ſhall have the Land for 
otherwiſe he ſhall have nothing. 3- If Land of 20. /. 
is given for finding Sallary for a Prieſt with 10. l. of 
It, and alſo a good uſe is limitted, there the King 
ſhall have but ren pound, although that other necel- 
aries are to be found for the Prieſt, becauſe a good 
ule in certaine ſhall be preferred defore a ſuperſtiti- 
M 3 ous 


166 AQFons Caſe. 


ous incertaine uſe ; bur if nothing m certaine he li- 
mitted to the Preift,, the King ſhall have the Land. 
4. If Land be given to find a Prieſt the King ſhall 
have it, bur ifa Prieſt have but a ſtipend, the King 
ſhall have but the: ſtipend. s. When a certaine 
ſamme is: limitted to a Prieſt, and other. good uſes 
are alſo limirted, which depend upon the ſuperſtiti- 
ous uſe, all is given to the King. 6. Ifall the uſes 
be ſuperſtitious, of what certainty ſoever they are, 
the land is given to the King, otherwiſe it is, if there 
be any good uſe, and as to that which was objeRed, 
that the King ſhall have no more then the Prieſt, 
It was anſwered, that that extends to the 1.2. and 4, 
Branches, and not to the third, for otherwiſe the 


King ſhould never have the land it ſelfe, for this was + 


never uſed to be limitted to the Prieſt himſelfe. 
And a!though that theſe Oriſons are to be made 
outfof any Church, yer it is within the Statute, for 
the words Church or Chappell, extend to Lamps 
and lizhts, and not to prayers. 2. The Statute 
ſpeakes of an anniverſary, &c. or other like thing, 
and this is a like thing, but in the Caſe at Barre, if 
he had ſaid that his Friends ſhould have the reſidue 
0; the profits of the Land, this had ſaved the Land, 


AFﬀons Caſe, 45. Eliz, com. banco ina Quare impe- 
TIt, fo. 117. ; 


Noble Woman reteineth a Chaplaine who pur- 

chaſeth a diſpenſation, ſhe taketh a Husband, 

the Chaplainc is promoted to another benefice then 

that which he had before the reteiner, his firſt be- 
neficc is notwoyd. 

It was Obje&ed that the Statute ſpeakes of du- 
ches, &c, being Widdowes or Married under the de- 
gree of a Baron, and for that, when ſhe —_—_ a- 

oye 


Dumpors Caſe. x67 


bore the degree ſhe is out of the Statute, and tis 
not ſufficient that ſhe be within the Statute ar the 
time of the reteiner, but ſhe ought to be fo alſo art 
the time of the promotion. 

It was anſwered, that all which the Stature re- 
quires at the time of the reteiner, is, that ſhe be a 
Noble Woman, Married under the degree of a Ba- 
ton» or a Widdow, and to be noble art the rime of 
the promotion 3 therefore a noble. Woman Married 
abovethat degree cannot reteine, or if at the time 
of the promotion ſhe be nor noble, as ifher Earle be 
attainted, and although that Baron and Feme have 
but one body, yet they have two fouls, wherefore 
it is not inconvenient that they ſhould have ſeverall 
Chaplaines, and the reaſon for which the ſaid provi- 
fion was made for a noble Woman who marrieth 
an ignoble Husband was not to exclude thoſe who 
marriedNobles, but becauſe ſuch Femes are in Law 
ignoble ( except they be noble by deſcent ) and 
without ſuch proviſion ſhall be our of the Statute 
Baron reteineth a Chaplaine and dyeth, the Chap- 
laine may reteine both the benefices, but he ſha! 
be | — for non reſidency, without ſuing a nor 
obſtante. 


Dumpors Caſe, 45. Eliz. banco regis in Treſpas. 
fo. 119. 


Man maketh a Leaſe, provided that the Leſſee 

or his aflignes ſhall not alien the premiſes with- 

out ſpeciall licenſe of the Leffor, &c. The Lefſor 

giveth licenſe to the Lefſee to alien the fame, or a- 

ny part thereof, &c. in this Caſe the Lefſee may a- 

lien and his affignes, Ad infinitum without any more 
licenſe, and the proviſo is determined. 
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169  Buſtards Caſe. 

The Lord Stafford made a Leaſe to three perſons, 
upon condition that they, nor any of them ſhould 
alien, without the conſent of the Leſſor, and after 
one of them did alien with his conſent, and after 
the other two did alien without licenſe, and it wa 
adjudged 23. Eliz. that in this caſe, the condition 
being determined, as to one perſon, by the licenſe 
of the Leſſor, it was determined in all, for when the 
Leſſee alieneth any part of the reſidue, the Leſſor 
may not enter into any part aliened with licenſe, 
and therefore the condition being determined in 
part, is determined in all, for.the condition being 
entire, may not be apportioned, and 16. Ehx, Dyer, 
334- fuit deny per Popham Chiefe Juſtice, Vide lit.80, 
b. & 4. and 5. Ph. and M. Dyer. 1 52. 


Buſtards Caſe, 1. Jac. fo. 121. 


Þ every lawfull exchange of Land, this word Ex- 

cambium imports 1n it ſelfe Tacite, a condition and 
a warranty, and the other a Voucher and recom- 
pence, and all in reſpe& of recjprocall confiderati- 
on, the one land being given in exchange for the 0- 
ther, but that is a ſpeciall warranty, for upon the 
voucher he ſhall not recover other Lands in value, 
bur thoſe onely which were given in Exchange, and 
this warranty followes onely in privity, for none 
may vouch by force thereof, but the parties to the 
Exchauge, and their heires and no aflignes. 

IfA give in Exchange three acres of Land toÞ- 
for other three acres, and after one Acre is evicted 
from BB. in this Caſe all the exchange is defeated, 
and B. may enter into all his Lands. 


Beverleys 


Beverleys Caſe, 169 


Beverleys Caſe. de non compos mentis 1n banco regis 
I, Fac. fo. I23. | 


| AG at that a man Denon compos mentis doth, 
eycher cencerning his Lands life or goods, ey- . 
ther done in Court of record or out of Court of re- 
cord, all a&ts that he doth in any Court of record'ey- 
ther concerning his Lands or goods ſhall bind him- 
ſelfe and all others for ever, and thofe a&ts which he 
doth out of Court of record, ſhall binde himlſelfe 


| during life, and in ſome Caſes ſhall bindeall others 


for ever, ſo as the party. himſelfe ſhall not be admic- 
ted to ſtultifie himſelf ordiſable himſelf,bur an ideot 
a nativitate may not make Feoftmenr, Gift, Leaſe, or 
Releaſe, but ir may be avoyded, during his Life, by 
office at the Kings ſuite, which ſhall have relation, 
4 tempore Nativitatis, to avoyd all as done by him, 
and after his death, the King ſhall deliver his Lands 
Reis Heredibus. foure manner of men, de non com- 
pos mentis 1. An ideot or foole naturgÞy. 2. One 
which was of good and perfe&t memory,and by the 
viſitation of God hath loſt che ſame. 3. Lunaticus, qu? 
gaudet lucidis intervallis, who ſomrimes is of good and 
perfect memory, and ſome other times .Non compss 
_ 4. He that is ſo by his owne a& as a Drun- 
ard. 

All as, which a Lunatick during the time of his 
Lunacy doth ,and all a&ts which a mad man doth,who 
once was of perfe& memory, and by the a& of God, 
hath loſt his underſtanding, are equiva'ent to the 
act done by an Ideot, but the a& which a man doth, 
Lut Gaudet lucidis intervallys, at ſuch time as heis of 
good and perfet memory, ſhall binde him and are 
good. And a Drunkard who for. the rime - of his 
Drunkenefle is Nen compos ments, yet his — 
nelle 


170 4 
neſſe ſhall not extenuate his a& or offence, but doth 


aggravate his oftence, and doth not derogate from 
the a&, which he doth, during the time of his drun- 


kenneſſe, and that as well touching his Life, Lands, 
and goods, as any other thing that concernes him. ' 


The King ſhall have the cuſtody of the Land, goods, 
Charrells, &c. of one non compos ments, to the uſe 
of him, his Wife, Children, and Family, a man nm 
compos mentis, ſhall not looſe his life for felony or 
murder, for no felony or murder can be committed, 
withour a felonious intent and purpoſe, and he is 
deprived of reaſon, underſtanding, and mtentions, 
D1a eſt fellonia quia fieri debet felleo animo, (5 furiv- 
ſus non intelligit quid agit, oF animo 5 -ratione caret (5 


non mulum diſtat a brutis , as Bratton faith, and ftultus 


dicitur 8 ſiupore. 


The End of the Fourth Booke. 
: | 
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THE FIFTH BOOK. 


Claytons Caſe, 37. Eliz. in Com. Banco. fo. 1, 


EST N Indenture of demiſe dated 26. May, 


L] 
WEE 


GABLE 25. Eliz. ro hold for three yeares from 
an WA henceforth, it was delivered at foure 
a clock in the afternoone, of the twen- 

EZ tech of June after. The Queſtion was, 
when the Leaſe ſhould begin, from henceforth ſhall 
be taken the day of the delivery zncluſtue idefi, 


from the making or delivery. 


Tjaditio loqui facit cartam, this Leaſe muſt end the 
nineteenth of Fane, inthe third yeare after. g The 
day of the delivery is parcell ofthe tearme, Þut a 
Die comfeccionts, or a Die datus, the terme beginneth 
the day after the date, from the date, and from the 
day of the date is all one, becauſe that in judgement 
of Law, the date includes all the day of the date, 
&C+ 


E!mers Caſe, 30. Eliz. Banco Regis. fo. 2. 


I. R Eſolvec, that the Statute of 1. El, js a private 

at, whereof the Court ſhall not take notice 
without: pleading of it. 2. Whereas the Biſhop 
ouſted his Leſſee, for yeares, and made a Leaſe for 
three lives,* this 1s voidable by the ſuccefler 3 for, 
firſt, the Statute giveth him "power to makea ow 
or 


172  Tewells Caſe. 
for twenty one yeares, or three lives, and therefore 
cannot make both. 2. Leſſee for lives ſhall haye 
the rent reſerved upon the Leaſe for yeares, ane 
ſhall nor pay rent to the Biſhop, untill the terme de. 
termined, and ſo hoſpitality will decay in the meane 
. time, and where 3z. H.8. ca. 8. provided that the 
old Leaſe be ſurrendered before the making ofa 
new, illuſory ſurrender upon condition is not with- 
in the a&, but judgement given againſt the Plain. 
tifte for not pleading of the ſaid a& of x. Eliz, 


Zewells Caſe, 30. Elix. banco regis. fo. 3- 


Eaſe ofa faire _—_ rent, is not within the 
Statute of 1, El;z. for although theſrent be 
due by reaſon of the contra&, yet it is not incident 


rothe reverſion, and *tis alſo without remedy by 
aſliſe or diſtreſſe. 


Lord Mountjoyes Caſe. 31. oF 32. El. banco regis, 
Q@ MS 


"F Bnane in tayle according to the Statute, with 
; power to make Leaies, &c. reſerving the anci- 
ent rent, maketh a Leaſe of rwo diſting farmes, re- 
erving- the ancient rents jn one ſumme, ont of both 
ſthe farmes, this is a new rent, and not the accuſto- 
med rent, and if he reſerve a lefſer rent ( during his 


life, and after his death ) then the ancient rent, the 


Leaſe is not good. 

If Tenant in tayle be ſeiſed of three acres of 
Land, every one of them of equall annuall value, 
and all have beene demiſed for 3. ſhil. per annum, in 
this caſe he may not demiſe one of them for 1 2.d.per 
annum, or two of them for 2. ſhil. per annum; and fo 


Pro rata. : 
, Tuſtice 


CCC. oeoaoaacs we was ih Bn Bw_o RR bop 


Tuſtice Windams Caſe, 173 


Fuſtice Windgms Caſe, fo. 31. &5. 32. Eliza. 
Banco Regis,in a Writ of Error-fo.7 | 


A Man leaſeth S. for To. yeares, afid C. for 20. 
yeares, and both to another for 40. yeares, after 
theiend of the ſaid ſeverall demifes, ten yeares ex» 
ire, the laſt Leflee enters into S. and upon ouſter 
Fein s treſpaſle and recovereth, for the joynt words 
of < parties ſhall be taken, Reſpe#ive, and the 
leaſes ſhall commence ſeverally, upon the ſeverall 
determination of the ſaid leaſes. Joynt words ſhall 
be taken ſeverally. 1. Inrefped of the ſeverall in- 
tereſt of the grantors, 'as if two Tenants in common 
grant arent charge. 2. In reſpe& of the ſeverall 
intereſt of the grantees, as a joynt warranty to rwo 
ſcverall Tenants. 3. In reſpe& thar the grant can- 
not commence at one time, as a remainder limitted 
tothe right heices of I. S. and I N. 4. Inreſpet 
of the incapacity of the grantees, to take joyntly. 
6. Ratione ſubjefFe materie, as rent granted to rwo 
copartners for equality of partition. 6. Ne res de- 
ſtruatur, (5 ut evitetur abſurdum, as in Ceſſavit, the te- 
nue is alleadged by homage, fealry, and rent, and 
quod in factendo ſervitia predidta ceſſavit, it ſhall be con - 
_ ro ſuch ſervices onely, as of which a man may 
ceaſe. 


Brudenells Caſe, 34+ Eliz. banco regis. fo. g. 


5 a leaſe be made to A. during the life of B. and 
C. withour ſaying, daring the life of the ſurvivor 
of them, if one of them die, yer the eſtate is not de- 
termined. But A. ſhall have the land, during the 
life of the ſurvivor; for if aman make a leaſe of 
Land to two perſons, during their lives, they aſligne 

| | OVeT 


174 Henſteads Caſe. 


over their «ſtate, now the affignee hath eſtate for life 


of them too, and if one dye, hedhall have the lang, 
during the life of the Survivor. Note, two diverſitie; 
thone a limitgtion in this Cafe aforeſaid, th'othe: 
a conditijon,for if a man demyle Land for 100. yeares 
if A. and B. live fo long,in this caſe,if th'one of them 
dye the Leaſe is determined, for the Leaſe is con- 
ditionall, and not Determinable by limmitation of 
eſtate, and the life of a man is collaterall to the 
Leaſe, which is but onely a Chattle. If an admini- 
ſtraror haye judgement and dye, his Executors can- 
not ſue Execution of that judgement, bur he thar 
ſhall be ſubje& to the payment of the Debts of the 


firſt inteſtate, and that are not the Executors of the 


adminiſtrator. vide 26. H. 8. fo. 7. 
Henſteads Caſe. 36. & 37. Eliz. com. banco. ſo. 10. 


Feme leffor or lefſee at will raketh Husband, the 


will is not determined, for it may be prejudiciall 
to the Husband to have it determined. : So, if one 


of the Lefſees, or Leffors at will dye, bur in caſe 


where one of the joyut Lefſees at will dyeth;nothing 
ſurviveth but the orhers ſhall pay all the rent. 


Fues Caſe, 393 CF 40. Eliz. com. banco. fo- 11. 


T Leaſeth a Mannor to S. for rhirty yeares, EXcept- 

* ing Woode and underwood growing upon it, and 
after Leaſed to him the Woode for 62. yeares, with- 
out impeachment of waſt, and leaferh to him the 
Mannor for thirty yeares, after expiration of the firſt 
thirty yeares, thirty yeares expire, S. maketh walt, 
I bringeth an ation of waſt. 1. Reſolved, by the 
exception of Wood, and Underwoodtthe ſoile is ex* 


Cepted, and the woods growing, &c. are of how 
ance, 


Saunders Caſe. 175 


dance. '2. The Wood remaines parcel] of the Man- 
nor, becauſe the Leſſor had the intire freehold, o- 
therwiſe if he had leaſed for life with ſuch an excep- 
tion, ſo if one leaſe a Mannor excepting the adyow- 
ſon for life, the advowſon is in groſle for life, but if 
he grant che advowſon for life, it remaines appen- 
dant. 3. By the acceptance of the third leaſe, the 
faid Leaſe of the Wood for 62. yeares, was preſent-. 
ly ſurrendered, becauſe the Leflee hath affirmed the 
Lefſor to be able to Leaſe. 


Saunders Caſe, fo. 12. 41. Elix. com. baife. In an 
Aion of waſt. 


J* a man have Land, in part whereof there is a Co- 
le-myne appearing, and he demiſe the Land toa- 
nother for life or yeares, the Leſſee may dig for cole, 
&c. And the reaſon is, for that the Myne is open at 
the time of the demyſe, &c. and when he demyſeth 
all his Lands, it ſhall be intended, that his meaning 
was, that all the profit of the Land ſhould paſſe, &c. 
but if the Myne be nor open, but within the Bowels 
of g Earth, art'the time of the demiſe, *tis other= * * 
wiſe. 

Allo if a man have inhis Lands, hidden or un- 
knowne Mynes, and Leaſe the fame Lands and all 
Mynes therein, the Leſſee may dig for them. 


Roſſes caſe » 41» (5 42. E 72 


A Leaſe is made to A. and his Afſignes, for his 
life, and the life of B. and G.:rhis is a Leaſe for 
three lives, and the Suryivor;of them, 


Counteſſe 


176 Connteſſe de Salops Caſe, ' _ 


t Counteſſe de Salops Caſe. fo. 13. 42, & 43; Elr. 
banco Tegis. | 


Cie brought an a&ion of the Caſe againſt Cromy- 
ton, and declared, that ſhee demiſed to him 
Houſe at will, Et quod ille tam negligenter CF improvide 
ouſtodivit Ignemſuum quod domus illa combuſta fuit.the de- 
fendant pleaded, Non cuſpa, and it was found not guil- 
ty. And 'twas adjudged , that for the permiſſive 
waſt, ag Aion lyeth againſt rhe opinion of Brocke, 
im TiteFaſt, 52. And rhe reaſon of this judgement 
was, for that at the common Law -no remedy lyeth, 
for waſt, either voluntary or permiſtive, againſt the 
Leflee for life or yeares, becauſe the Leffee hath in- 
tereſt in the Land by the a&@ of the Leſſor, and ir was 
his folly to make ſacha Leaſe, and nor ro reſtrame 
him by Covenant, condition, &c. And by the lame 
reaſon Tenant at will ſhall not be puniſhed for per- 
miſhve waſt : But if Tenant at will commit yolun- 


rary waſt, as pulling downe of houſes, cutting of 


Trees, a generall aQion of treſpaſſe lyeth againſt 
him, for that theſe doe amount to the determinati- 
on of the will, without the entry of the Leffor : 
bur it was agreed, that in ſome Caſes where there is 
confidence pur in the party, an ation of the Caſe 
lyerh for negligence, although the Defendant com- 
meth to the polleffion by the act of the Plaintiffe, as, 
T2. £.4. 13. If one doe commit his Horſe to one to 
keepe ſafely, the Defendant Equum illum tam neg[i- 
genter cuſtodivit quod ob defetum bong cuſtodie interijt, 
an ation vpon the Caſe, lyeth for this Breach of 
truſt, alio 2. Z. 7. 11. If my Shepheard which I truſt 
with my Sheepe, and by his negligence they be 
drowned or otherwiſe periſh, an a&ion upon the caſe 
lyeth againit him ; bur in this caſe at the _ 
tnere 
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there was a demiſe at will made to the Defendant , 
and no confidence repos'd in him, wherefore it was 
odered, that the Plaintifte ſhould not recover by 


her Bill. 


, Caſe of Eccleſtaſticall Perſons, | 
43. Eliz. fo. 14. In the High 


Court of Parliament. 


Ta Parliament holden in this Michaelmggterme, 
& it was reſolved by the two chiefe JuſtiW$, Po- 


pham and Anderſon,, and diverſe other Juſtices Aſfi- 


ſtants, to the Lord of the Parliament, in the upper 
Houſe, that Leaſes made to the Queene, by Colled- 
ges Deans, and Chapters, or any other, having ſpiri- 
toall or Eccleſiafticall Livings , againſt the provift- 
on of the AR, 13. Eliz. ca", Io. are reſtrained by 
the fame AR, as well as Leaſes made to common 
perfons, for they are diſabled by Parliament to make 
eſtares, the King being the head of the Common- 
wealch may nor be an Inſtrument to defeate the pro- 


viſion of an A& of Parliament made, Pro bono publi- 


© For though the Queene by the common Law, 
had ability to rake it, yer infomuch the Parliament 
had diſlabled them to make ſtates, eſtates made to 
the Queene againſt the AQ; are yoyd. 


Covenants, &*c. Concerning Leaf 
es, Aſſurances, Ec. 


Spencers Caſe, 25. Eliz. fo. 16. Banco Reglr. 
Leſſee doth Covenant for himſelfe , his Fxe- 


> cicors, and Adminiſtrators, with the Leffor, 
| N thar 
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that he, his Executors or Aſſignes ſhall build a Brick 
Wall upon parcell of the Land demifſed, &c. after- 
wards the Leflee aflignes over his tearme to B. in 
this Caſe B. is not bound to build the Wall. 

When the Covenant extends toa thing Ineſe, 
parcell of the demiſe, then the thing to be done by 
force of the Covenant; is, Quodammodo, annexed and 
appurtenant to the thing demiſed, and ſhall run with 
the Land; and binde the Aſſignee, although he be 
not bound by expreſſe Covenant. But when the 
Coveggnr extends to a thing which had not eſſence, 
at th@ime of the demiſe made, that cannot be ap- 
purtenant, or annexed to a thing which had not eſ- 
ſence. As if a Leflee Covenant to repalre the houſ- 
ſes to him, demiſed during the tearme, this is' par- 
cel of the contra, &c. and ſhall bind the Aflignee, 
although he be not bound exprefly by the Cove- 
nant. But in this Caſe, the Covenant concernes a 
thing which had nor effence at the time of the de- 
miſe, bur to be made after, and therefore it ſhall 
binde the Covenantor, his Executors and admini- 
ſtrators, and not the aſſignee, for the Law will nor 
anncxe the Covenant toa thing which had not e&f- 
ſence. It was reſolved in this Caſe, if the Leſſee had 
Covenanted for him and his aflignes, &c. that in as 
much as it was to be builded upon the thing demi- 
ſed, it ſhould binde the aſlignee, by exprefle words. 
Alſo , ifa warranty be to one , his Heires and af 
ſignes by exprefſe words, the aflignee ſhall take be- 
nefite thereof, and have a Warrantia carte. 

But although the Covenant -be for him and his 
Afſignes, yet if the thing to be done be-meerly col- 
Iaterall to the Land demiſed, and doe not concerne 
the ſame, the Aſſignee ſhall nor be charged as if the 
Leſſee Covenant for him and his Afignes to builda Fg. 
houſe upon the Land of the Leſſor, which is not par 

x cell 
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cell of the demiſe, or to pay any collaterall Summ e 


of money to the Leffor, or to a ſtranger, this ſhall 
not binde the Aſſignee. Allo ina caſe of goods, as 
Sheepe, Chatrell, &c. there is not any privity or 
reverſion in the Aſſignee, but meerel]y a thing in a- 
Rion in the perſonalty, which cannot binde any bur 
the Coyvenantor, his Executors or adminiſtrators, 
which doe repreſent hm. The ſame Law is, if a 
man demiſe Lands for yeares with a ſtock of Cattle, 
or Summe of money rendring rent, and the Leſt 
Covenants for him, his Executors, Adminiſtrae 
and Affignes to deliver the Stock of Cattle, off 
Summe of money, art the end of the Terme, yet the 
Affignee ſhall not be charged with the Covenant. 

This woid ( Conceſſt ) or ( Demiſt ) imports a 
Covenant, and if an Aſſignee of a Leſſee he evicted, 
hemay have a Wrir of Covenant, ſo ſhall Tenant 
by Statute, or Elegzt of a Terme, or he ro whom the 
Lafe is fould by force of any Execution, &c. 


Ifa man grant to a Lefſee for yeares, that he ſhall 
haye ſo many eſtovers, as ſhall ſerve to repaire his 
Houſe, or that he ſhall burne within his Houſe, or 
ſuch like during the Tearme, that is appurtenanr 
tothe Land, and ſhall run with the fame as a thing 
-- ps in whoſe hands ſoever the fame com- 
meth. 

Aſſignee of an Aſfignee,Executors of an Affignee) 
ASSIGNE $ of Exccutors, 'or Adminiſtra- 
tors of every Aflignee, may have Aion of Cove- 
nant, for all are comprited within this word ( Af- 
lipnees ) for the ſameright that was in the Teſta- 
tor, or inteſtate ſhall goe ro the Execntors or adnri- 
niſtrators. It was reſolved, That the AR of 32. #. 
b.c. 24, extendeth onely to Covenants which tonch. 
tie thing demiſe, and nor to collaterall Covenant s 
W N 2 Slingsbyes 
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Slingsbyes Caſe, 59. Eliz. fo. 18, Upon err, in 
the Excheqner Chamber. 


| bet any party Covenantor in a Tripertite Indenture 
breake Covenant, all the reſt of the parties, Co- 
venantees, are to maintaine the Adtion, notwith- 
ſtanding the words of the Covenant, are Et ad 09 can 
guolibet eo-um. Butif a man demiſe to A. black 4- 


cre, to B. white acre, to C. greene Acre, and Co 
vengwich chem, and every of them, in this Caſe, 
inr of the ſeverall intereſt by theſe words, 


And every of them, the Covenant is made ſeverall, but 
if the demiſe be made to them joyntly, then theſe 
words in the Covenant ( And every of them ) are 
made voyd. 

A man cannot binde himſel}fe to three, and toe- 
very of them, ro make that joynt or ſeverall at the 
EleRion of ſeverall perſons, for one ſelfe ſame cauſe, 
for the Court will be in doubt for which of themto 
give judgement 

It was reſolved, that an intereſt cannot be grant 
ed joyntly and ſeverally, as ifa man grant, Prozim” 
am advocationem, or make a Leaſe for Terme of yeare 
of Land to two joyntly and ſeverally, theſe words {e- 
verally are voyd, and they are joynrtenants 3 but 
a power and authority may be joyntly and ſeverally, 
as to make livery, or to ſell, for they have no inte- 
reſt or Aion, but are as ſervants to others. And 
judgement was reverſed. 


Roſewells Caſe, 35. Elix. fo. 19. 


P 4rgainor of Land covenanteth to make t0 he 
Bargainee ſuch affurance as his Councell fall 


a dviſe , the Bargainee himſelfe cannot deviſe hs al 
| thougi 


met 
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though he be Learned in the Law, for then it wonld 
n © beno good plea to ſay, Luod confilium non dedit advie 
ſamentum. 


Higginbottoms Caſe, 35. Eliz. Banco regis, fo. 19. 


A Parſon aſſumeth to I. $. ro-make him ſuch an e- 

ſtate in a Reoryzas the Counſell of the faid I. S. 
ſhall deviſe, rhe Counſell ſhall be given ro 1. S. and 
he ſhall notifie it to the Parſon. _ 


e A Charter with the words Hac indentura, without a 
c manuall A& of indenting of the paper or parch- 
ment, is not an Indenture. | 


e Sir Anthony Maynes Caſe, 38. Eliz. fo. 20. Error 
. in Banco regis. 


Ir A. M. Leaſeth to S. for twenty one yeares, and 
r bindeth himſelfe to make a new Leafe unto him, 
"© upon ſurrender of the old 3 and Leafeth to another 
WI for 80. yeares by fine. Scott the firſt Leſſee bring- 
| <thdebt, and had judgement. If you be bound to 
it enfeoffee one in the Mannor of D. before ſuch a 
»M Feaſt, if you make a Feoftement to another of this 
- Mannor, before the ſame Feaſt, you have forfeited 
CE the obligation,although rhat you purchaſe che Land 
|} z2aine, before the ſaid Feaſt, becauſe that you were 
once diſabled to make the feoftement. 

If a man Leaſe a Mannor for yeares, and the Leſ- 
lee covenanteth to uphold the Houſes, and to leave 
the fame Mannor in as good an eftate as he found it, 
and during the terme, the Lefſee maketh waſt in 
Houſes, and cutting of Tymber, &c. the Leffor _ 

ave 
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have a Writ of Coyenant before the end of the 
Tearme, for cutting the Timber, for 1t was impoſſi. 
ble that the Covenant ſhould be performed afrer, fer 
the Timber, bur otherwiſe of rhe Houſes, Fitz Ny, 
br. fo. 148. K. It was alſo reſolved, that if a man 
ſeiſed of Lands in Fee covenant to infeoffee I, $. 
upon requeſt, and afrer he maketha feoftement of 
the ſame toa Stranger, in this Caſe I. S. may haye 
an Aion of CovenaÞt without requeſt. | 


Laughters Caſe, 37. Eliz. fo. 21. Banco regis 


F Here a condition of an obligation confiſteth 
upon two parts in the diſjunctive, and both 
poſiible at the time of the obligation made;and after 
one of them becomes impoſlible, by the Act of God, 
the obligor is not bound to performe the other 
part, for the condition is made for the benefite of 
the obligor, and ſha!l be taken moſt beneficial! for 
him, and he had an Ele&ion eyther to performe the 
one, or the other, for the ſaving of his Obligation, 
but now, Impotentta excuſat legem. 


Hallings Caſe. 38.. Eli, Com. banco- fo. 22* 


'Ohs Covenanteth to make an eſtate in Fee at the 

coſts of the Covenantee, the Covenantor is to 
doe the firſt AR, Ideſt ro Notifie what afſu- 
rance he will make; that the Covenantee may know 
what ſumme to tender, 


Mathewſons Caſe, 39 Eliz. f0.23.Com. banco. 


Everall perſons make ſeverall Covenants in one 


 Irdeniure, or Writing, the Seale of one of them 


's broken away, that ſhall not ayoyd the mo 


0 
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of the reſt, but onely rhe Covenant- of him, whoſe 
Seale is ſo debruſed, or defaced. Vide, Piggots 
Caſe, in the 11** Report, becauſe ſeverall Coye- 
nants,otherwiſe if joynr. 


Lambes caſe, 4. Eliz. fo. 23. com. banco. 


A Is bound unto B. to give unto B. ſuch a releaſe, 
© &c. before the 22. day pf October next, as by 
the Judge of the Prerogative Court is thought fir. 
In this Caſe A. muſt procure the Judge t@{goe it, 
or deviſe it, for the Judge is a ſtranger to the con- 
dition, and the condition is for the a the 
Obligor, and he hath raken upon him to performe 
the fame at his peril}, but ir is otherwiſe if the Obli- 
gee or his Councell ſhould devile ir. 


Broughtons caſe, 43+ Eliz. fo. 24. Banco regis. 


Nan Adion of Debt by Broughton Plaintifte againſt 
Pretty, upon an Obligation,with condition, where 
the Plaintiffte was bound in an obligation of 200. /. 
for the Defendant, for the payment of 1co./. to 
C. if therefore the Defendant ſhould ſave and keepe 
harmlefſe the ſaid Broughton, from all Suites, quar- 
rells, and Demands, touching the ſaid Obligarion, 
&c. that then the Obligation to be void, &c. at the 
day of payment of the 100. /. the Plaintifte com- 


« meth to the place where the Ico 1. ought to be 


paid, and perceiving there nor any perſon preſent 
to pay the 100. /. for the Defendant, Broughton to 
fave the penalry of rhe Obligation, paid the money 
to C. and brought his Adtion upon the Counter- 
tond, and it was adjudged that the Plaintifte ſhould 
recover z for the payment of the Too. [. is damage 
and harme. And it is not neceffary, whither the 
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Plaintiff was arreſted or ſued, 8c. Terror of ſuite, 
( fo as he dare not goe about his buſineſſe ) is Dam- 
nification, although he be not arreſted. 


Deane Cy Chapter de Winſors Caſe, 44. Elj, 
fo. 24. Banco regis- 


A Man Leaſed a Houſe by Indenture for yeares ; 
the Lefſee Covenants and grants for him and 
his Executors with the Leffor, to repaire the houſe 
at all times neceſſary, the Leſſee Afſignes over, and 
the Aipnee ſuftereth the houſe to decay, the Leſſor 
broughtan Action of Covenanr againſt the Aflignee, 
and it was adjudged per Popham, and all the Courr, 
that the Aion lyeth although the Leſſee had not 
Covenanted for his _—_— , decauſe in reſped 
thereof the rent is the lefſe, which 1s, for the bene- 
fite of the Aſſignee, ut ſentit commodum ſentire debet 
Cy onus. If a man grant one Eſtovers to repaire his 
houſe, this is appurtenant to the houſe, Fitz H. nat, 
7. I81. 28. H.8. 23. 


b 
Sir Thomas Palmers Caſe, 43. El. fo. 24. banco regis. 


Ir Thomas Palmer ſeiſed in Fee of a great Wood" 
Did bargaine and fell to one Cornford, and his 
Affignes 600. cords of Wood, to be taken by AF 
fignement of Sir Thomas, Cornford afſignes his incerelt 
ro one Baſſet, and afterward Sir Thomas ſells ro one 
Maynard fuch quantity of Wood as will make 4000. 
cords at Ele&ion of the Vendee ; and afterwards 
Sir Thomas afſſignes to Baſſet 600. cords of Wood, to 
be taken by him, who dorh fall the ſame, and May- 
nard did take them away, and converted them, &c. 
an Aion upon the caſe was brought by Baſſer, and 


Wegement was given for him, for Corneford had an 
m ' 
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imereſt which ke might afſigne over, and not a thing 
in ation or a -poſhbility, for it was reſolved, if Sir 
Thomas did not afitgne them to Cornferd upon re- 
queſt,Cornford might rake them withour afligamentr, 
for the Grantor cannot by his owne ad or defanlir 
eyther ſubvert or derogare from his owne grant. 
Therefore it enſueth, that Cornford had an intereſt 
that he mighr afligne over. If A. havea honſeand 
Land, and reaſonable eſtove's in the Woods of ano- 
ther, by view and livery of the Bayliffe, &c. if A. 


take eſtovers without view or livery, &c,tEtsa treſ- 
paſſor, alchough he take lefle then he ought to have * 
by livery. Bur if A. demand his eſtoverg&#nd the 


Owncr or his Baylifte will nor deliver to him;he may 
have an Aflize. 2. If the Aſſtgnemenr were voyd, 
yet the Defendant cannot take Trees cut by aao- 
ther, but our of the reſidue of the Wood. 


The Earle of Rutlands caſe, 2. Ja. fo. 25. bancq regis. 


Dward Earle of Rutland ſeifed of the Mannor of 

Eykering, by Indenure dated 10. March. Anno. 
21. El. for augmentation of the joynture of Iſabelt 
his Countelſe, did Covenant with Sir Gilb. Gerrard, 
and Thomas Houlcroft his Brother, that before the 
end of Trinity terme, then next following, he would 
aſſure by fine, or other conveyance, -the ſa!d Man- 


' Norto the ſaid Sir Gilb. Gerrard, and Thomas in Fee, 


which fyne or other conveyance, ſhould be to the 
uſe of the ſaid Earle, and [ſabell his Wife, and the 
Heires of che ſaid Earle, which Indenture was ac- 
knowledged and inrolled in the Chancery, the 28. of 
the ſame Moneth of March, by another Indenture 
betweene the ſaid Earle on the one part, and the 
Lord Burleigh on the other part,andSir Gilb.Ger. and 
others on the ſame pert, for the adyancement of the 
Heires 
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Heires Males, of the ſaid Earle: the Earle did coye. 
nant,&c. to convey the ſaid Mannor amongſt others, 
to the ſaid Lord Burglergh, Sir Gilh. Gerrard, and 0- 
thers, or to any of them, before the Feaſt of the 
Annuncjation of our Lady next enſuing, which Af. 
ſurance ſhould be to the uſe of the ſaid Earle Edward 
and the Heires, Males of his body. and for want of 
ſuch iſſue, to the uſe of the Heires Males of Thomas 
Earle of Rutland,with divers remainders over,and in 
the ſame Indenture, the ſaid Earle Edward, did Co- 
venant, WE,,to ſtand ſeiſed to the nſes contained in 
the ſetondFndenture. No fine or other aſſurance 
was leavyed” or made by the ſaid Earle Edward, be- 
fore the end of Trinity Tearme. | 

Afterwards, (C Viz. ) 17. Septemb. next follow- 
ing, the ſaid Earle Edward, acknowledged a note of 
a fine of the ſaid Mannor of Ezkering, onely to Sir 
Gilb. Gerrard, and Thomas Ho: and the Heires of Sir 
Gtb. And the 18. day of the ſaid Moneth acknow- 
« ledged another rote of a fine of the ſaid Mannor of 
Echering,amongſt many other Mannors mentioned in 
the larer Indenture. to the Lord Burghley, Sir Gil. 
Gerrard, and other parties to the later Indenture, 
and both fines were entered in Odabis Mich. next 
after. And it was proved by diverſe teſtimonies, 
that the ſaid Earle Edward, as well before the In- 
dentures as after the fine leavyed, ſaid, thar rhe faid 
Counteſſc ſhould have the Mannor of Eckering. And 
it was reſolved, by Popham chiefe Fuſtice, ard all the 
Court: 

Firſt, although the Indenture being made for 
declaring of uſes of a ſublequent fine, recovery or 0- 
ther conveyance, to certaine perſons, and within a 
certaine time, and to certaine uſes, yet they are but 
onely direQory, and doe not binde the eſtate or in- 
ercit of the Land, yet if the fine, recoyery, or _ 
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aſſurance be perſued according to the Indenture, 
there cannot be any averrment made againſt the In- 
dentures taken in this Caſe 3: that afrer the making 
of the Indentures, and before the aſſurance by mu- 
tuall agreement of the parties, was concluded and 
agreed, that the aſſurance ſhould be to other uſes, 
bat if other agreement or limitation of uſes, be 
made by writing or by other matter of as high,or 
higher nature, then the later agreement ſhould 
ſtand, for every contra& or agreement ought to be 
diſſolved by mater of as high nature as the firſt was. 
Nil tamconventens eft naturali equitat! quam: unum quodg: 
diſſlui es ligamine quo ligatum eſt. rs 
Alſo, it was very inconvenient, that matters in 
writing ſhould be controuled by averrment of par- 
ties, to be proved by] incertaine teftimony of ſlip- 
pery memory, and ſhould be perillous to purchaſors, 
Farmers, &C-» s 

2. It was reſolved, that if the forme of the Inden- 
tures be nor purſued ( as for quantity of Land, the 
time within which the fine ſhould be leavyed, &c.) 
Averrment without writing may be taken, that the 
fine, &c, was to other uſe, then was contained in the 
Indenture, by reaſon of a new agreement ſubſequent 
which in this caſe,may be as well by word as writing. 

3. It was reſolved, that although the indentures 
be not purſued, in circumſtance of time, quantity, 
perſon, &c. yet if no other meanes new agreement 
be proved the fine, &c.in judgement of Law ſhall be 
to the viſe named in the Indenture. The fines can- 
not be direfted by both the Indentures although 
perhaps-it was the meaning of the parties, becauſe 
the dire&ions and declarations of the firſt Indenturs 
were controuled and fruſtrated by the faid ſecond 
Indentures, | 0 
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Caſes of Executors. 
Ruſſell Caſe, 26. Eliz. fo. 27. banco regs. 


Releaſe by an Infant Executor, under the Ape 

of 21. yeares, is no bar, bur upon payment or ſa- 
tisfation to an Infant Executor, he may acquite 
and diſcharge the Debr, for ſo much as he receiveth: 
All things that he doth according to the Office and 
duty of an KRecutor, ſhall binde him, an Executor 
may releaſe®Þbefore probate of Teſtament, for al- 
though he may not have an Aion, yet the Intereft 
- "y Action 1s in Law in him at the time of the re- 

eaſe. 


Middletons Caſe, 1. Ja. in com. banco. fo. 28+ 


6 was adjudged betweene Middleton and Rymt, 

that an Executor before probate may releaſe adi- 
on, although that before the probate, he may not 
have aQion for the right of the AQion is in him : but 
if A. releaſe, and after take adminiſtration that ſhall 
not barr him, for the right of the Aion, was not in 
him at the time of the releaſe. Two Executors 
prove the Teſtament, the third refuſeth, yet he may 
releaſe Littlet. 119. if onebe bound to pay a ſumme 
of money ar a day to come, a releaſe of ations 
before the day is a Bar,and yet before the day he 
could have no action, 


Harriſons Caſe, 40. Eliz. fo. 28. com. banco. 


JT, was adjudged, that a judgement upon Debt due 
by obligation, ſhall be paid before a WOnee 
| | made 


Prggots Caſe. 139 
made for performance of Covenants, which are 
things in contingency, and in future, or other Sta- 
tutes or reco gnizances} for Debt vide Sadlers Caſe 
in the Fourth Booke, alchough the judgement be 
after the acknowledgment of the Statute. 


Piggots Caſe, 40. Eliz. com. banco. fo. 25. 


Ne bringeth Debt as adminiſtrator, Durante mz- 
nore #tate, of one whhom he averr'd to be with- 
in.age, and he doth not fay, that he was within the 
age of 19. yeares, and the Plaintiffe was barred, be= 
cauſe at that age the Adminiſtrationceaſerh. | 


Princes Caſe, 41, CF 42. Elix. com. banco. fo. 29. 


N Infant is made Executor, Adminiſtration duran- 
te minort etate, may be committed to the Mo- 
ther or other Friend of the Infant, which ſhall ceaſe 
and be voyd, when the Infant is at the age of 19. 
yeares,and this adminiſtrator may not fell any goods 
of the Deceſt, unlefſe it be for neceſlity of pay- 
ment of Debts, for he hath his Office of adminittra- 
ror, Pro beno (5 commodo Infantis, and not for his pre- 
judice, alſo he cannot aſſent to pay legacies unleſſe 
there be aſſents to pay Debts, &c. and if it be a Wo- 
man under the age of 19. yeares,and rake a Husband 
of full age, the Adminiſtration ceaſerh. | 
Where one hath gobds ſolely, in an inferior Dio- 
ces, yet the Metropolitan of that Province,pretend- 
ing that he had Bona notabilia, in diverſe Dioceſles 
committed the Adminiſtration, &c. this Adminiſtra- 
tion is not voyd, but voidable by ſentence, becauſe 
the Metropoliran hath Juriſdition in all places 
within his Province, bur ifthe ordinary of one Dio- 
ceſſe commit the adminiſtration of goods, when the 
| party 


L9O Hargeraves Caſe, | 
party hath Bona notabi/ta, in diverſe Diocelſe this aq. 
miniſtrarion is'meerly voyd, as well for his goods 
within the Dioceſe as without. vide, V ere 75 Jeffrays 
Caſe, 22. Eliz. in banck le roy, there cited and fo ad- 
judged. 


Caulters Coſe, fo. 30. 40. (F 41- Eliz. banco regis. 


AN Executor itr his owne wrong ought not to 
A retaine goods in his. owne hands to fatisfie his 
owne juſt Debt, for every Creditor by ſuch meanes 
when rhe goods be not ſufficient, would firive to 
make himſelfe Executor, De ſon tort, to ſatisfie 
himle!fe, and barr others, &c. And itis not reaſon- 
able that one ſhould take advaniage of his owne 
wrong, Non facies malum, ut inde fiat bonum, QF melius 
eft omma mala pati quod malo conſentire. It 18 alſo clecre, 
thar all lawfull a&s, that ſuch an Exeentor doth, or 
difleitor or an abator, &c. are good. . 


 Hargraves Caſe, 41. and 42. Eliz. banco regis. fo. 31. 


fr bringerh Debt againſt the Adminiſtrator 
of the Leflee for yeares, for rent due after the 
Adminiſtration committed in the Deber, and ſo it 
ought to be, becauſe he himſclic tooke the profits, 
and nothing 1s alſets in his hands, but the profits, 
befides the rent, but in all Actions brought by Exe- 
cutors ( as Executors ) the*Writ ſhall be alwaies 
in the Detinet tantum, although the duty accrew in 
their owne time. 


Pettifers Caſe, 45. Eliz. banco regis. fo. 32. 
' Pon a fieri facias de bons, teſtatoris the She- 


rifte returneth Nulla bona, a Wric ifſueth to 
the 
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Robinſons Caſe. 91 


the Sheriffe to inquire by inqueſt, if the Executors 
have waſted, and how much, who returneth that they 
have, and judgement given againſt them,De bonis pro- 
prijs, they bring error zn redditione Executionis, and the 
Execution was reverſed, for the courſe is, upon Nulla 
bona, to have a ſpeciall Freri Facias to make TI xecu- 
tion De bonts proprijs, if they have waſted, and. 
if the Sherifte ſo doth, where they have nor waſted, 
they have remedy againſt him : bur if he takethan 
inqueſt, and returneth it, although it be falſe, there 
is noremedy againſt the Sheritte, or any other. 


Robinſons Caſe, 1. Jac, com. banco. fo. 32. 


FXecucor brings Debt as Adminiſtrator, and is 
* barred by Plea, that he is Executor, he may 
bring Debt, as Executor, for he was barred, as to 
the Action of the Writ, to have Debt as Adminiſtra- 
tor , but not to the Aion. 


Reades Caſe, fo. 33. '2. Fac. com. banco. 


\ / 7 Hen a man dyeth inteſtate, and a ſtrange per- 
ſon taketh the goods of the inteſtare, and u- 

. ſeththem, or ſells them 3 this maketh kim an Exe- 
cutor of his owne wong, for when none afſumerh to 
be Executor , nor takes Letters of adminiſtratiou, 
there the uſing of the goods is ſufficient ro charge 
one as E, Xecutor,De ſon torte, for thoſe to whom the 
Deceaſt was indebred unto have nor any other in 
this caſe, againſt whom they may bring their aRions, 
for recovery of their Debts. When an Executor is 
made, and he proveth the Teſtament. or afſumeth 
uporthim the charge, and doth adminiſter, in this 
caſe, if a ſtranger take any of rhe goods, and claime 
them for his owne, this doth not make him an Exe- 
cuto 


192 FPlayters Caſe. F 


cutor of his owne wrong, becauſe there is another 


lawfull Executor. 
A lawfull Execator ſhall nor be charged, but with 
the goods that come to his hands, after that heaſ- 


| fumes upon him the charge of the Will, &c. -but if 


another man firſt take the goods, &c. before the 
lawfull Executor hath aſſumed the Execution, or 
proved the Teſtament, in this caſe, he may be char- 
ged, as an Executor of his owne wrong. 


Conſtructeon of the Statutes of Jeofails, 
Oc. Amendment of Records, Fines, 
Recoveries, Ec. 


Playters Caſe, 25. (5 26. Eliz. Banco regis. fo. 34. 


{hg Defendant was found guilty in treſpaſſe.Quare 
clauſum fregit CF piſces ſuos cepit, and damages af- 
ſeſſed intirely 3 it was moved in arreſt of judgement, 
becauſe in the Count, neither the nature nor the 
number of Fiſhes was ſhewed. It was anſwered by 
the Plaintifte, Thar the Defendant is found guilty 
to damages» and ſo Non refert,of what nature or num- 
ber they are. 2. That the Fiſhes themſelves are 
not to be recovered bur damages for them, therefore 
no need to ſhew the certainty. 3. All rhe dama- 
ges ſhall be intended to be given for the cloſe bro- 
ken, which is laid in che Declaration. 4. Ir is mat- 
ter of forme, ayded by the Stature of 18. EZhz cap. 
14. But judgement was ſtayd, for the Office of the 
Declaration is to reduce the Writ to certainty, for 
otherwiſe upon ſuch a generall Iflue, if the Jury 
give a falſe Verdi&, they cannot be atrainted, and 
damages ſhall be intended to be given for all, w 
caule 
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Walcots Caſe. 193 
cauſe they are infire, but if they had beene ſevered, 
the Plaintifte ſhall recover for ſo much as is well 
| I pleaded, aud this is marter of ſubſtance, and nor of | 
; forme, becauſe it is no default of the Clerke, bur of 

f | the Plaintyfſe, and therefore not aided by the Sta- 
tute, 


Walcots Caſe, 30. Elix. banco regis. fo. 36: 


Ebt was brought againſt Baron and Feme, 1n the 
Detinet taritum, upon an Obligation by the Feme 
) before Marriage 3 it ought to be in che Debet , and 
Detinet becauſe the Baron had the goods of the wife 
in his owne righr,and for that reaſon debt is broughr 
againſt the Heire in tfie Debet, and this is matter of 
ſubſtance, and point of the Aion, not remedied by 

' the Statute of 18. Elzz. c, 14: Ep 


Baynehams Caſe, 30. Eliz. in Scaccar, fo, 36. 

N Eje#ione firme of Lands in A. B. and C. tryed 

> for the Plaintifte by a Viſne our of A. onely, this 

15 inſufficient, and not remedied by any Statute. 
Gardiners Caſe, 212. Eliz. Banco regis. fo. 37- 


23. Jurors are returned, 12. appeare and finde 
8 for rhe Plainrifte, this is remedied by 18. Elizabeth; 


|| ©. 14. 
Biſhops Caſe, 34. Eliz. banco regis, fo. 37- 

, Variance is betweene the Writ and'count in names 
j che Plaintifte recovers, the Defendant bringeth 


Error, the Writ was remov'd into the Kings Bench, 
and the judgement was reyerſed, becauſe the Statute 
| Q re- 


194 Teys Caſe. | 
remedieth where there is no Originall,but not where - 
the Originall is vitious, and although it were remo- 
ved aiter pleading, 8&c. yer. becauſe the fault ap. 
peared to the Court, the judgement was reverſed, 


Teys Caſe, 34. Eliz. Banco regis fo. 38. 


Bacon and Feme levy a fine to one who grants 

and renders to them two, and to the Heires of 
the Baron, and after renders part to the Feme in 
raile, the remainder over, the Heire of the Husband 
brings a Writ of Error, and afſlignes for error the faid 
Variance. 1. Reſolved, that there needeth not a 
preciſe forme in render upona fine, burit ſhall be 
im this caſe conſtrued, as a grant by Charter, for iris 
but a granr of record. 

2. There are five parts of a fine. 

T. The Originall. 

2. The Licenſe to accord, for which the Kings 
Silver is due,and ought to be entered upon the Writ 
of Covenant, and the ſumme, and he who payeth it, 
that is, he in whom the fee repoſeth, the Plea, and 
betwixt whom, &c. and the Land ought to be men- I x 
tioned. W 

3. The concord, which is the ſubſtance of the IU < 
fine, for if upon that, the Kings filver be paid, al- | t 
rhough the party dye, the fine is good. 

4. The Note, which is many times taken for the 
Concord. 

And laſtly, the Foote of the fine, after delivery i {| 
of the Indentures of the fine, the fine is ſaid to be 
ingrofled. Ec 

3. The Conufor ſhall not afligne error in the ren- | «© 
der, becavſe it is to his advantage, and none ſhall al- 
figne Error, except it be to his diſadyantage. 
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Dormers Caſe. 195 


Dormers Caſe ,35. Eliz. Banco regis. fo. 40. 


A Common recovery is had ina Writ of Entry, in 
the Poſt de uno annuali redditu ſive penſione quatuor 


| marcarum, and of an advowlon, whereupon a Writ 


of Error is brought. 1. Becauſe every Pracipe opghr 
to be certaine, bnt here it is in the Digundgive. 
2. A Writ of entry in the Poſt Iyeth nor of an ad- 
vowſon : Bur judgement was aftirmed, andthereby 


' *twas reſolved. 1. That a common recovery is not 


like tro other recoveries, for it may be averred: to 
an uſe. 2. Itis by mutvall conſent, gx -conſenſus 
tollit errorem. 3- A Writ of entry in the Poſt lyeth 
of an advowſon common, &c. to ſuffer a common re- 
covery and not orherwiſe, for no other aſſurance 
can be had to barre the remainders. 
2, The demand of the rent is good, for one of 
wo things 1s not demanded, bur one thing by two 
names, for rent and penſion are Synmima, and the 
rather here, becauſe ir is ſaid roifſſue out of Land, 
which a Penſion properly cannor. 3. Common re- 


- Coveries are ſo ufuall, that the Court ſhall take no- 


tice that they are common recoveries. 
Rowlands Caſe, 35. Eiiz. Banco regis. fo. 41. 


A Pannell of a Jury is annexed to the Venire ſacias 

without returne, this 1s vicious and nor remedi- 
& by 18. Eliz. cap. 14. for that remedicth inſuffici- 
ent returnes, but not where no returne, 


O 2 The 


196 Rautlands Caſe, 


The Counteſſe of Rutlands Caſe, 36. Eliz. fo. 42. 


Obert Moore is returned upon the Venire facis, 
bur in the panell before the Juſtices of Niſt pri- 
5, and in the Poſtea he was named Robert Mawre ; 
if it appeare that Moore is his right name, and that it 
is he who was ſworne, it is good, for by the common 
Law this was a diſcontinuance againſt all rhe Jurors, 
and diſcontinua nces are ayded by the Statute, other. 
wiſe if he were miſnamed in the Venire facias, and 
had his right name in the Panell and Poſtea. 


Cedwells Caſe, 36, Eliz- Banco regis. fo. 42, 


: AJuror who gave verdit,was miſnam'd in the Venire Ml | 
facias, and had his right name in the Diſtrings, iſ | 
ang Poſtea, and for that the judgement was arreſtcd, 


VWicholls Caſe, 3%: Eliz. Banco regs. fo. 43. 


# Brings Debt upon a ſingle Bill againſt N.who 
* pleaded Payment without Acquittance, 
which was found for the Plaintifte, although iſfue 
was joyned upon a point not materiall, ver after 
. Verdi& this is aided by 32. H. 8. and 18. Ez. 


Bohuns Caſe, 39. Eliz. fo, 43. 


A Fine was levyed of a Mannor, and other Lands, @ x 
to the value of twenty Marks per annum, ſo that 

the Kings filver is 40 { which was paid, but in en- 

tering of it vpon the Writ of Covenant, the Manno! 

was omitted, and thereupon, error was brought; / 

bur after thar, the trahiſcripr of rhe fine was remov'd 


into the Kings Bench, the Judges of the comme 
| place 


ds, 
b77s 


tit 
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Freemans Caſe. 197 
place amended the Record becauſe it appeares to 
them that the Kings filver was payd for the Mannor, 
and where the Writ of Covenaut was, Dede meipſo, 
for, Tejfe meipſo, they amended that alſo, and certifi- 
& it into the Kings Bench upon dimunution,and al- 


lowed. 
Freemans Caſe, fo./33. 41. Eliz. Banco regis. 


|þ an original Writ 8&c-2uod nullus faciat vaſtum ven= 
dittonem et deſtri&;onem,where it ſhould be deſtru&10- 
zem, the fault was one]Jy in one Letter, the Court 
relolved upon good Confideration, that it was mat- 
ter of ſubſtance : for DeſtriF70 is a Latine word, 
and altereth the ſence of the Statute 3 and matter 
of Subſtance in an Originall Writ is not remedied, 
but matter of forme onely, Vide Statute 32. H. 8. 
a. 29" (7 18. Eliz. ca. 14. | 

If an Originall at this day want forme, or containe 
falſe Latine, or vary from the Regiſter in matter of 
forme, after Verdi& no judgement ſhall be ſtayed or 
reverſed. But if it want ſubſtance, although it be 


. the miſpriſion of rhe Clerke, this is not remedicd by 


any Statute. 
Gages Caſe, 41. Eliz. Banco regs. f0. 45. 


{ Writ of Covenant to levy a fine, boare Date af- 
ter the returne, this is amendable becauſe a 

common affurance, but in other aGions. no amend- 

ment, 8c. | 


Cookes Caſe, 41. Eli. com. banco. fo. 46. 
Common recovery of the Mannor of Isfeild, by 


the name of Ifeld, is amendable, becauſe it ap- 
Q 3 peared 


198 Franckiyns Caſe. 


peared to the Court, by collaterall things, ſhewed 
unto them that Efield was intended to pale. 


Caſes of Pardons. 


Francklyns Caſe, 35. Eliz. fo. 46. In the Stari. 
Chamber. 


A Pill was exhibited for a Ryot in the Starre- 

Chamber, five yeares before the generall Par- 

don 35. Eliz. andit was reſolved, that the Kings 

fine was excepted, but nor the corporall Pnaiſh- 

ment, but if it were exhibited within foure yeares, 

all ſhall be accepted. In this Caſe, the Kings at- 
tourney may proceede for the fine. 


Guilbert Littletons Caſe, 39. Eliz. fo. 47. Starre- 
Chamber. 


Bill exhibired in the Starre-Chamher before the 

Parliament 3s. Eliz. and returned after, this is 
excepted out of the generall pardon, for it was de- 
pending before the returne, but if an Originall Writ 
1ſſneth our of the Chancery, returnable in the com- 
mon place, this is not depending before the returne, 
becaule ont of another Court, but after the returne, 
it ſhall be faid depending by relation, from rhe day 
of the Tefte : and if the Tenant alien before the re- 
turne, and after the Tefſte,this ſhall be ſaid an aliena- 
tion, pending the Writ. 


Drywoods Caſe, 42. Eliz. Starre Chamber. ſo. 48. 
Bill in the Starre - Chamber more then foure 


yeares, and within 8. yeares, before the Parlia- 
ment 


Vanghans Caſe. I99 


ment in 39. Ez. the Plaintiffe dyeth before the ge- 
nerall pardon, this is pardoned, for this doth not de- 


-pend now, and the words remaining to be profecu- 


ted, ſhall be intended for the party, and nar for the 
Kings Atturney. 


Vaughans Caſe, 40. Eliz. Banco regis. fo. 49. 


A Writ of entry in the Quibus, depends in Wales, 
before the generall Pardon, and after the De- 
mandant had judgement, but the Tenant was not a- 
merced. T. Reſolved, the Amercement is pardo- 
ned, becauſe the Torte was pardoned, which together 
with the delay was the ground thereof. 2. The 
Statutes of Feofailes extend to W-les, becauſe it is 
made parcell of England, by the Act of 27. H. 8. 


Wyrrells Caſe, 41. Eliz. In the Exchequer, fo. 49. 


THe Queene brings debt upon an Obligation made 

by the Defendant, to one who was Outlawed, 
the Defendant pleads the generall Pardon 3 and al- 
though chat Debts due to the Queene are excepted, 
yet Debts Originally due to the SubjeR, and after 
came tothe Queene;, are not excepted, alſo the ge- 
nerall pardom'is to be taken beneficially,for the ſub- 
jet, and moſt irong againſt the King. 


Brggens caſe, 41, Eliz. Banco regis, fo. 50. 


He King may pardon burning in the hand, where 
the Defendant is found guilry of Man-flaugh- 

ter, and hath his Clergy inan appeale. 1. Becauſe 
It js bur to notifie to the Judges, thar he hath once 
had his Clergy, and that he ſhall nor have it againe, 
59 the Statute of 4. H. 9.c. 13. 2, Becauſe it is 
O4 no 


260 Halls Caſe. 


no part of the judgement, and the party ſhall goe ax 
latge, although he be not burned by good conſtry- 
ion of the Statute of 18. Eliz. c. 5. which provi- 
deth, that after Clergy allowed and Burning, he 
ſhall goe at large, for otherwiſe, when he is pardo- 
ned, he ſhall be imprifoned for ever. In the Starre- 
Chamber, the King may Pardon corporall puniſh- 
ment for forgery, &c. but not ifattainted at the 
common Lawin an Aftion of forgery of falſe deeds, 


Halls Caſe, 2. Jacobi. com. banco. fo. 51. 


A, C.Libelled, for defamation in the Court Chri- 

* ſtian againſt H. and had ſentence and coſts rax- 
edat a day to be paid, H. ſueth an appeale, and ob- 
taines a Pardon from the King, and brings a prohi- 
bition. 1. Refolved,all Suites in the Court Chriſtian, 
Pro ſalute aaime,or reformatione morum,are for the King 
as ſuits in the Starr-chamber,& he may pardon them 
before or after the Snjte comenced, but he cannot 
Pardon, where the party ſueth for a thing in which 
he had intereſt, as Tythes. 2. All proceedings in 
the Court Chriſtian £x officio, are for the King, and 
hema y pardon them. 3. Althongh the ſyire may 
be pardoned, yet he cannot pardon the coſts which 
are raxed. 4.' Although the ſentence by the ap- 
peale is ſuſpended to many purpoſes, yet untill re- 
yerſall, the party had intereſt in the coſts, not par- 
donable, and after a conſultation was granted for 
the coſts. | | 


Pages caſe. 30, Eliz. in the Exchequer. fol. 52. 


I Demileth to his wife who is an Alien, and before 
the death of the Teſtaror indenized, the date of 
fl.C Letters Patents 3s corrupted, fo that they bore 
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Knights Caſe. 201 


date afrer his death, ſhee obraines an exemplifi cati- 
on, by Commiſſion under the Exchequer Seale, it is 
found that ſhe was an alien , and an Information is 
brought againſt her, and ſhe pleads the exemplifica- 
tion. 1. Reſol.. This oftice is yvoyde, for every office - 
of Intitling, as this is , ought to be by Commiſſion 
under the Great Seale ; bur an office of Inſtru&ion 
may be under the Exchequer Seale: 2. It appeared 
not, what authority the Commiſſioners had, bur In- 
quiſtio capta virtute Cujuſdam Commiſſionis, &c. 2. That 
the Exemplification was pleadable by the Statute of 
13. Eliz. c. 6. which extends to all Patents whatſoe- 
ver without any reſtraint : An Exemplification, and 
an Inſpeximus, as an Innoteſcims and a Vidimus are all 
one: A Conſtat cannot be had withour Afﬀidavit, 
and it is when Letters are caſually loſt : An Innoteſcis 
mus, or a Vidimus, are alwayes of a Charter of Feoft- 
ment, or other Inſtrument; nor of Record. 


Knights caſe. 31. Eliz. Communt Banco. fol. 94. 
He Prior of St, John of Je: 29. H.8. Leaſed divers 


houſes, reſerving 5.17. ro.s. 11.d. per annum at the 
foure uſuall feaſts in L. viz. for one houſe 3. /7. 11... 
and fo ſeyerally of the others, with condition of re- 
entry for non payment, and after ſurrenders to H. 8. 
who in Anno 36. grants one houſe to the leſſee, and 
another in fee, the leſſee dyeth 3 It is found by In- 
quifition in the Com'. of Mid*. by Commiſiton under 
the Exchequer Seale, that 37. s. 5.d. parcell of the 
ſaid rent was arreare at M. for a quarter of a yeare, 
before the returne of the office or ſciſure the King 
grants the refidue of the houſes to one who leafeth 
tO the Plaintiffe,who upon entry of the Execontors of 
the firſt leſſee brings Treſpas, and the Court being 
avided;it was argued in the Exchequer Chamber by 
all the Judges. | hs Wb x. Reſol. 


202 Specots Caſe, 


I. Refol. This is an intire Leaſe , and the viz. is 
bur a declaration of the ſeverall values of the houſes, 
and no ſeyerance of the reſeryation, but by apt words 
divers parcells may be ſeverally leaſed by' one de- 
miſe, and ſeverall rents reſerved. 2. Admitting them 
leverall rents, yet the condition is intire, and in caſe 
of a common perſon by ſeverance of any part of the 
reverſion, will be extin&. 3. This being in caſe of 
the King his patentee of part ſhall not take advan- 
tage of the condition, bur the King him(elfe may, 
and the Patentee to whom he grants the reſidue, al- 
though the Leaſe originally made by a Subje, 
4. Although it be found thar more was arreare then 
was reſerved quarterly, yet it ſufficeth that the office 
had mater of ſubſtance, and the Jury in M. may 
finde which are the vſuall feaſts in L. 5. The grant 
after office and before the returne of it is good, and 
by entry withour other ſeiſure the Leaſe 1s voyde. 
6. This office nnder the Exchequer Seale is ſufficient 
to intitle the King to a Chattell. 


Specots caſe. 32. Eliz. Banco Regis in Error. fol. 57. 


C o& ſa feme bring a Qu: impedit againſt the Bi- 
* ſhop of E. and declare thar J. A. was ſeiſed of a 
Mannor, to which an advowſon was appendant, and 
demiſed ir to the feme for life , and they preſented 
D. W. who dyed, and ſoit belongs to them to pre- 
ſent 3 the defendant pleads thar the plaintiffe pre- 
ſented one who is ſchiſmaticus inveteratus, whe eof he 
gave notice to the plaintiffe : It was adjudged for the 
plaintifte, in the Common place, and Error brought 
thereupon. | 

x. Error. Becauſe no preſentment alledged in }. 
A. bnt over-ruled for the preſentment of the plain- 
titted, is ſufficient for themſelves. 2. The _ 
ought 


Foſtars Caſe. 203 
ought not to ſhew any particular ſchiſme, for the 
Court of the King cannot judge of it, bur the Biſhop 
is Judge : alſo it is cauſe to remove a Coroner, quia 
minus Idonews © It was anſwered that he ought to ſhew 
the hereſie in certaine, and although the Biſhop is 
Jndge, yer becauſe his Act is nor of Record, it is tra- 
yerſable, and although it belongs not to the Kings 
Court to judge of Herefies, yet the generall cauſe of 
ſuite being in their conuſance, they ſhall derermine 
of it by adviſe of Divines; and the cauſe of removing 
a Coroner is not traverſable. 3. The Biſhop.is twice 
amerced, and a man can be amerced but once to- 
wards one man, &c. It was anſwered, that he was 
but once amerced 3 for the Judcement in the Kings 
Bench was but a reherſall of the former, yet admir- 
ting the ſecond Judgement thereby voyde 3 never- 
theleſſe the firſt Judgement is good by the Common 
Law without damages, uod fuit conceſſum per totam 
Curiam. 


Foſtar. 32. El. in Banco le roy. fol. 59. 


T was reſolved that the Conſtable having a war- 

rant ro bring one coram aliquo Fuſticiar?. &c. it is 
at the election of the Officer ro bring the party fo 
attached to what Juſtice he will 3 For it 1s greater 
reaſon to give the eleion to the Officer ,, who ( in 
preſumprion of Law ) is a perſon indifterent, and 
lworne to execute his Office duly then to the Delin- 
quent. Wray chicfe Juſtice ſaid, that a Juſtice of 
Peace may make his warrant to bring the party be- 
fore himlelfe, and it is good and ſufficient in Law 3 
for it is moſt like, that he hath rhe beſt knowledge 
of the matter, and therefore moſt fir to doe Jufiice 
Mm that matter: upon refuſall ro finde ſurety the Con- 
ſtable may commit him without a new warrant. 
Gooches 
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Gooches caſe. 32. EI. in banco te roy. fol. 66, 


Ray chiefe Juſtice ſaid, that if A. make a fray- 

” dulent conveyance of his Lands to deceive 2 
purchaſor againſt the Statute of 27. El. and conti- - 
nueth in poſleflion, and is reputed as owner ; B en- 
terech in communicatton with A. for the purchaſe, 
and by accident B. hath notice of this fraudulent 
conveyance ; Notwithſtanding he concludes with A. 
and rakes his afurance. In this caſe B. ſhall avoide 
the ſaid fraudulent conveyance by the ſaid AR, not- 
withſtanding the notice , for the Ad by expreſſe 
words hath made the iranduienr conveyance voyde, 
as to the purchalor. And for as much as that is with- 
in the exprelie proviſion of the Statute, it ought to 
be taken and expounded in ſupprefiion of frand, 
Reſolved, that fraud way be giv.n in Evidence, be- 
cauſe the eſtare is voyde by the A of 13. Eliz. and | 
fraud is hatched in ſecret, 7n arbore cava ty opaca. 

And according to this opinion , it was reſolved 
Per tot” Cur' in communi banco Paſche 3% Jac.where one 
Bullock had made a fraudulent eſtate of his Lands 
within the Statute of 27. El. to A. B. and C. and af- 
ter offred to ſell the ſame to one Standen, and before 
the aſſurance by Bullock, Standen had notice thereof, 
and notwirhſtanding proceeded, and tooke the afſu- 
rance from Bullock, Standen avoyded the former afſu- 
rance of fraud by the ſaid at, for the notice of the 
purchaſor cannot make that good, which an Act of 
Parliament hath made voyde as to him. And it is 
true. Luod non decipitur qui ſcit ſe decipt. But in this cafe 
the pur. haſor is not deceived 3 for the fraudulent 
conveyance whereof he had notice is made voyde, 
( as to him ) by the Statute, and therefore he knew 
it could not hurt him, 
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; more benefir thereby then charge, 
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Sparries caſe. 33. Eliz. in Scaccar. fol. 61. 


N aRion of Trover and convertion, the defendant 
pleads that there is another aQion depending in 


the Kings Bench for the ſame Trover , and good ; 


for in ations which comprehend no certeinty, as aſ- 
fize or treſpas, this is no plea before a Count, be- 
cauſe thereby it is made certeine, and then it is a 
good plea, and nor before : but in this action and 
debt and detinue, it is a good plea at the firſt, be- 
cauſe they are certeine : that an ation is depending 
in an inferiour Court is no plea. 


Caſes of By-Lawes, 


Chamberlaine de Londons caſe. 32. El. in Banco 
le roy. fol. 66. 


T i Inhabitants of a village without any cuſtome, 
may make Ordinances or By-Lawes for repara- 
tion of the Church, or of high-wayes, or any fuch 
thing, which is for the publicke weale generally ; 
and in this caſe the conſent of the greater part ſhall 
binde all without any cuſtome, vide 44. E. 3. 19. 
But if it be for their owne private profit for that 
Towne, as for their well ordering of their common 
of paſture, or ſuch like, then withour cuſtome they 
cannor make by-Lawes. And if it ke a cuſtome, yer 


. thegreater part ſhall not binde all, if it be not war- 


ranted by the cuſtome 3 for as cuſtome hath created 
them,ſo they ought to be warranted by the cuſtomez 
8. E.2. tit. af. As pontage, murage, Tolle, and ſuch 
like, as appeareth in 13. H. 4. 14. In which caſes 
the ſummes for reparations of the Bridge walls, &c. 
ought to be ſo reaſonable, that the Subjet may have 
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Clerks Caſe. 38. Elix In communi banco. fol. 64, 


KK Edward 6. did incorporate the Towne of 
SF. Albones, and granted them to make Lawes 
and Ordinances, 8&c. The Tearme was kept there, 
and the Major,8&c- by affent of the plaintifte, aſſeſſed 
every Inhabitant for the charges in erefing of che 
Courts there, and if any did refaſe to pay, &c. to be 
impriſoned, &c. the plaintitte being Burges refuſed 
to pay, &c. and the Major juſtified, &c.and it was ad- 
judged no: plea, &c. For this Ordinance is againſt 
Magna Charta , ca. 29. Nullus liber homo impriſenetut, 
which a& hath been confirmed divers times ( viz. ) 
thirty rimes, and the aſſent of the plaintiffe cannot 
alter the Law in this caſe. Burt it was reſolved that 
the Major, &c. might inflict reaſonable penaltie, but 
not impriſonment; which penaltie ought to be Levi- 
ed by Diſtrefle ; for which oftence an action of Debt 

lyeth, and the plaintifte in this caſe had judgement. 
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Feffrays caſe Michaelis 31, 32. en Bank le Roy. fol. 66. 


\ \ 7 Illiam Feffray Gent. brought a prohibition &- 
gainſt Abraham Kenſhley and Thomas Forſter, 
Churchwardens of Hayl:ſham in Com* Safſex, for that 
they ſued him in Court Chriſtian before Door Dru- 
7y for certaine money impoſed upon him withour his 
aſſent, for repaire.of the Church , That the Church- 
wardens with the aſſent of the greateſt part of the 
Pariſhioners, juxta quantitatem QF qualitatem poſſeſſio- 
num &F reddit” infra di parochiam exiſtent. Deter- 
mined and agreed to make a taxation for repaire of 
the ſaid Church, and that notice of ſych aſſembly 
was given in the Church, at which day the Church- 
wardens and greater patt of the Pariſh , which = 
there 
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there aſſembled, made a taxation ( viz. ) every oc- 
cupier of Land for every acre 4. d. &c. Geffray dwelt 


' in another Pariſh, and declared that the Pariſhio- 


ners of every Pariſh ought ro repaire their *Church, 


and not the Church of another Pariſh. Cooke of coun- 


cell with the defendant demurred in Law , and after 
many arguments a Writ of conſultation was granted. 
And it was reſolved, that the Court Chriſtian hath 
conuſans de reparatione corporis ſrue navis Eccleſie : Brit- 
tos who writ in 5, E. I. 

And in the Statute of CrrcumſpeFe agatis, but-in 
Rebus manifeſtis errat qui aatboritates legum allegat quia 
perſpicue vera non ſunt probanda. It was alſo reſolved, 
that alrhough Geffray did dwell in another Pariſh,yet 
for that he had Lands in the faid Pariſh, in his pro- 
Fe poſſeſſion, he is in the Law Parochianus de Hayle= 

am. 

But it was reſolved, that where there was a Far- 
mor of the ſame Lands, the Leflor that receiverh the 
rent ſhall not be charged, bur the Inhabitanr is the 
Pariſhioner, and the receipte of the rent dorh not 
make the Leſſor a Pariſhioner. | 

Diverſe of the civill Lawyers certified the Court, 
that the Church Wardens and a greater part of the 


Pariſhioners ( upon a generall warning ) atfembled,' 


may make a Taxation by their Law, and the ſame 
thall nor charge rhe Land, bur the Perſon in refpe& 
of the Land, for equality and indifterency, and this 
was the firſt leading caſe that was adjudg'd 8& repor- 
ted in Our BookeFrouching theſe matrers,and many 
cauſes after were adjudged thus, and now it is ge- 
nerally received for Law. . 


The 


- 
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. The Lord Cheneys Caſe. 33. Elix. In cur. ward, 
fol. 68. 


Na deviſe of Lands by writing, an averment out 
of the will, ſhall not be received for a Will con- 
cerning Lands, &c. ought ro be in Writing, and nor 
by any averrment out of the ſame 3 otherwiſe it 
were great inconvenience that not any might know 
by the written words of the will, what conſtruQion 
to make, ifit might be controuled by collaterall a» 
verrment out of the will. 


Caſes of Uſury. 


Burtons Caſe, 34+ Eliz. banco regis. fo. 69. 
Lends to T. W. Too. L. 7. July 21. Eliz. in 


ro be at the Nativity, 15 80. upon condition of 
payment of the faid 100.. this is our of the 
Statute of Uſury, for he had a 100. /. fora yeare and 
a quarter, without conſideration, and if he pay it 
within this Time, A. ſhall nor have the rent, fo 
thar he was not aſſured of any conſideration : But 
ifit were agreed betweene them that the 100. |. 
ſhall not be payd, this is within the meaning of the 
Statute» A Demurrer is a confeflion of ail ſuch 
watrers in fa& onely as are well and ſufficiently 
pleaded, | 


Claytons Caſe. 37. Eliz. Com. Banco. fol. 70. 


Hirty pound was lent for halfe a yeare to have 


for it thirty-three pound , if the ſonne of the 


obligee 


. . _—- - 


conſideration of which, T. W. grants to him ' 
a rent charge of 20. l. per annitm, the firſt payment | 
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obligee be then in life,if nor 27. pound. this is wicth- 
in the intent of the Statute of Uſury : UVſura dicituy 
ab uſu (5 ere, quaſi uſuera, ( 1. ) uſus eris 3 Et uſura eſt 
commodum certum, qaod propter uſum rei mutuate Tecipt- 
tur : Glanvile, [1b. 9. cap. 16. 


Hoes Caſe, 34. Eliz. fo. 10. 


A Duty certaine upon a condition ſubſequent may 
be releaſed, before the day of the performance 
of the condition, bur a datie uncertaine at the firſt, 


' and upon condition precedent to be made certaine 


after, this in the meane time is but onely a meere 
poſlibilitie, and therefore cannot be releaſed. And ir 
was adjudged 4. EL. in commnni Banco, that by a re- 
leaſe of all ations, ſuites, and quarrels, a covenant 
before breach of i; is not releaſed thereby. But by a 
releaſe of covenants, the covenantor 15 diſcharged 
before the breach, vide Litt*. 170. 

Areleaſt in the time of vacation to the Patron 
diſchargerh an annuitie , wherewith the Parſon is 
charged in reſpeCt of the parſonage, and a warranty 
may be releaſed before ſnite, becauſe he may have 2 
warrantia chart. 


St, Fobns caſe. 34. El. Banco Regis. fol. 71. 


DAges, Piſtolls, &c. are within the Statute of 23. 

H. 8. &. 6. the fame Statute dorh prohibite 
Crofſe-bowes.,and under the ſame name ſtone-bowes 
are forbidden 3 for if a ſmall alteration or addition 
ſhould defeat the penaltic of the aa, rhe Starure 
ſhould be of ſmall efte&. And ir was reſolved , that 
the Sheriffe,or any of his Officers,for the better exe- 
cution of Juſtice, may carry handguns or other wea- 
pons invaſive or defenſive, and not reſtreined by the 
genCe- 
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generall prohibition of the ſaid a; vide n HT fun, 


Williams caſe, 27. Eliz. Banco Regis. fol. 72. 


ONe man ſhall not have an afaion of the caſe for 
common Nufans made in the high way , becauſe 
it is a common Nuſfans, and it is not reaſon, that any 


particular perſon fhould have an ation, for then eve- 


ry particular perſon might have an agion for the 
fame, and fo thereby one might be puniſhed an hun- 


dred times for one cauſe. Bur if any particular per- 
ſon have more particular damage then another, hee 


may have a particular ation-upon- thez:caſe forithis 
particular injury, & for common Nufances, which are 
equall to all the. Rings people 3: the common Lay 
hath appointed other Courts ( viz. ). Leers, &c. A 
preſcription to doe divine ſervice m a Chappell for 
the Lord and his tenants is remediable onely in the 
Court Chriſtian ; but for the Lord and his private fa- 
mily, an a&ion of the caſe lyeth for the Lord onely. 


Caſe of Orphanes of London. 3%.E). Banco Regis. fol.13, 


Iþ any Orphane of London ſue for gocds, &c. in the 
Court Chriſtian, or of Requeſts, a prohibition ly- 
eth, becauſe rheir government by their cuſtome be- 
longs to the Major of L.So.if a Will be proved in the 
Court Chriſtian, the probate whereof belongerh to 
the Lord of a Mannor. 


Wymarkes caſe. 26. Eliz. Banco Regis. fol. 74. 


Laintifte in an Eje&one firme, coums of a Leaſe 
| Of R.S. the defendant pleads in barre an Inden- 


ure of bargaine and ſale (and ſheweth it) by the ſaid 


R.S. to E, W, who was ſeifed untill difſeifed by 5 
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& who leaſed to the plaintiffe, and he as ſervant to 
E. W. enters 3 Three Termes aftet the plaiitiffe-re- 


plies, that the bargaine and fale was ppon condition, 


which was broken,and the bargainor entred and lea- 
ſed to him, and did not ſhew forth the. deed of bar- 
raine and fale : Judgement Seen for the defendant: 

1. Refol. When a Deed is ſhewed to the Court, it 
remaineth in the Court all the Terme in Judgement 
of Law, becauſe the Terme is but one day in Law, 
and this as well to ſtrangers as parties , to take ad- 


vantage thereof wirhout ſhewing, but at the end of 


the Terme it ſhall be delivered to the party, if ic be 
not denied, for then it ſhall remaine in Court to be 
damned, if it be found nor his Deed. | 

2. The Courſe in the Kings Bench is, that Impar- 
lances to plead in barre are catred, but not Impar- 
lances to Reply or rejoyne, ſo that the Replication 
here, although ir be three Termes afrer the Barre, 
yet it ſhall be intended here the ſame Terme, and fo 
heſhall nor need to ſheiy the Deed. 


Cliftons caſe. 35. Eliz. fol, 75. 


Fa woman tenant for life take an hnsband which 

committeth waſt, and after the wife dyeth the 
husband is diſpuniſhable of and for ſuch waſt ; for 
the Writ is Luare curn de communi conſtlio, Cc. provi- 
ſum fit quod non liceat alicui vaſtum venditionem ſeu. de- 
ſtrattionem facere de terris, (5c. ſibi que 41 ad terminum 
vite vel annorum , (3c. And in this caſe the hnsband 
hath not any eſtate for life in this Land 3 but the 
wife hath eſtate for life, and the husband but onely 
an - in her right, and ſo he is not within the 
ACt. 
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Pilkintons Caſe. 43. Eliz. in banco Ie Roy. fo. 76, 


T was reſolved, Per tot? Cur”, that when a diſtrefſe 

is taken for damage feſant , thar the party may 
tender amends untill the beaſts be impounded ; but 
after they be in the pound, they are in the cuſtody 
of the Law, and then the tender cometh too late. 
It was alſo reſolved, that tender of amends to. the 
Baylifte or ſeryant that taketh chem, will not ſerye ; 
for he cannot deliver the difſtrefſe once taken, no 
more then change the avoury of his Maſter, or de- 
mand rent upon a condition of reentry. | 


The Earle of Pembrookes caſe, 36.El.Banco Regis, fel.76, 


WHere the defendant ſheweth a Deed to the - 
Court, the plaintifte mav pray it to be eatred 
in hac verba the ſame Terme, but not after. 


Pagetts caſe. 35+ El. in communi banco. fol. 96. 


T was reſolved,that if tenant for life, the remainder 

for life, the remainder in fee, if tenant for life ma- 
keth waſt in trees, and after he in remainder for life 
dye,an ation of wat js maintainable, for the waſt 
done in the life of him: in-remainder for life, becauſe 
it was to the diſinheritance of him in remainder 
in fee. And now the impediment ( which was the 
meane efliate for life ) is taken away. Et remoto im- 
pedimento emergit a&io 3 It was reſolved, that when the 
tees are cut downe, the property thereof belongeth 
to him ih remainder in fee. And where it is faidin 
fome Bookes, That he in remainder or reverſion in 
fce, ſhall not have an ation of waſt; it is to be inten- 
ded, during the continuance of the meane remain- 
der, 


Boothes Caſe. 213 
der. And in other Bookes is faid in this caſe, that an 


ation of walt doth lie, it is intended after the death 
of him in remainder for life. 


Boothes caſe. 36. Eliz. in communi Banco, fol, 99. 


Eeorge Booth brought an aRion of waſt againſt 
QI Skevington, and declared. that Sir W:l;am Booth 
demiſed for yeares to Enſor, who aftigned to Skeving- 
tine The defendant plcaded an aflipnement to E/t- 
'24beth Cave, before which affignement no waſt was 
made 3 the plaintifte replyed, and ſhewed rhe Sta- 
tute 11, H, 6. ca. 5. and thar the grant to Elizabeth 
Cave was made to the intent he ſhould not know 
againſt whom to bring his a&ion, and averred, that 
Skevington did take the profits 3 the defendant re- 
joyned that Elizabeth Cave granted her eſtate to A. 
who demiſed to the defendant ar will, and traverſed 
the fraud, &c. the plaintifte demurred, it was reſol- 
ved, that every afligriee of every flee mediatly or 
immediatly is within the faid act ; for che Statnte was 
made to ſuppreſle fraud, and decceipt, and therefore 
it ſhonld be taken moſt beneficially. Secondly, thar 
he in remainder is within the ſaid a, as well as he in 
reverſion. Thirdly, the intent of fraud aforeſaid, is 
not traverſable, but the taking of the profits, which 
is thing notorious, whereof the Country may have 
knowledge. In a formedon the tenant pleaded, Now 
tenure, the demandant faid, thar he made a Feoft- 
ment to perſons unknownes to defraud him of his 
tenancy, and to keepe the profits, the pernancy of 
the profits, and nor the Feofftmenr is traverſable. 
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Samons caſe. 35. Eliz. Banco Regis. fol. 99, - 


TH plaintiffe and defendant referred all contre- 

verſies to the Arbitrement of J. S. who did arbi- 
trate that the defendant ſhall enter into an obligati- 
on to the plaintifte, that the plaintifte and his wife 
ſhall injoy certeine lands which he had not done; 
this is voyde for the incerteinty of what ſumme the 
obligation ſhall be, for the award ought to be cer- 
eine, like a Judgement: Alſo the award was voyde as 
to the feme, for ſhe was a ſtranger to the ſubmiſſion, 


Grayes caſe. 39. Eliz. Banco Regs. fol. 78. Replevin, 


T** plaintifte intitles himſelfe . in barre to the a- 
vowry to Common, &c. which was traverſed, 
The Jury found that every, &c. time of minde have 
uſed to pay.for the Common a henne and five egyges; 
the plaintifte ha$Judgement, , for he needs not ſhew 
more then makes for him, for this is not Modus Com- 
munie, paying ſo much, nor parcell of the iſſue, but a 
collarerall recompence to be paid for the Common, 
for which the Terretenant. had remedy, but if the | 
. Terretenant, had no remedy, then the Commone& 
hall have the Common ſub modo, and may be diſtur- 
. bed by the Terretenanr, 


Fitz- Herberts caſe. 37 ..Eliz. Banco Regis. fol. 79+ 


"He father tenant for life z the remainder to the 
ſonne in taile, leaſeth for yeares to A. to the in- 
rent to barre the fonne, A. infeofteth }. S. ro whom 
the father releafeth with warranty, and dyeth , this 
aoth not barre the ſonne, for alrhough thar the dil 
!citin which is made by the feoftmenc, precedes the 
warrantys 
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warranty, yet becauſe it was to that intent, the Law 


' will adjudgevpon the intire a&;and fo a warranty by 
difſſeiſin. 2. Although the difſeiſin was made to the 


father, yer becauſe he'conſented unto its the warran- 
ry commehcethby diffeifin 3 bur if the father- had 
made a feoffmentr in fee and dyed , this ſhall binge 
the ſonne, if ir be with warranty. | 


Foordes caſe. 37. Eliz. Com. Banco. fol. 81. 
A Prebend leaſeth for 70, an. Patron Deane and 


Chapter confirme dimiſſtonem prediftam in forma 
predifla fa. for 51.yeares (5. non ultra. this is a con- 


firmation for all the Terme ; for when they confirme 
 dimiſſionein, &c. for 51. yeares, it is repugnant, but if 


they had recited the Leaſe, and confirmed the land 
for 51. yeares, this had been good, for they have an 
authority, coupled with an intereſt,otherwiſe if one- 
lya bare authority : but by. what. words ſoever they 
confirme a leaſe for life , or a gift in taile for part, 
this is a confirmation. of all, becauſe they are intire ; 
ſo if the eſtate of the dilleifor, or his leflee for life he 
confirmed for an houre, yet all is confirmed. 


Caſes of Cuſtomes. 
Snellings caſe. 37+ Eliz. Com'. Banco, fol. 82. 


S Brings Debt upon an Obligation againſt an Ad- 

* miniſtraror, who pleads there is a cuſtome in L. 
that an Adminiſtrator ſhall pay debts upon contra 
toa Citizen, as well as upon Obligation, and that }. 
S. upon a Contra had recovered 3 and good. I. Re- 


- fol. Although that debt is given againſt an Admini- 


ſtrator by the Statute of 31, E, 3. yer becauſe they 
| T 4 were 
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were charged as Executors before; ſo that onely the 
name is changed, the cuſtome generally alledged is 
good. 2. The ordinary by. taking the goods was 
chargeable ar the Common Law. 3. This. cuftome 
bindeth ſtrangers. 


The caſe of Markett overt. 38. Eliz. fo. 83. 


Hopps in L. are Marketts overt for things to be 

ſold there by the trade of the owner, therefore if 
plate be ſold there in a Scriveners ſhop, the property 
15 not altered, otherwiſe if in a Goldſmiths ſhop,if he 
who paſleth in the ſtreet may ſee it- Nota, the rea- 
ſon of this caſe extends to all Marketts overt in 
England. | 
Perimans caſe, 41. Eliz. Com, Banco. fol. $4. 


JT isa good Cuſtome of a mannor thar all ſales of 

" Tanas within that manuor be preſented at the 
. Court of the Mannor. 0bj. Whar remedy if the Ste- 
ward will not accept the preſentment. Reſp. What 
remedy if the Clerke will not Inxolle a deede of bar- 
game and ſale, and therefore Caveat Emptoy. 2. 0bj. 
That Inrezeſt is by the feoftment veſted in the fe- 
oftee, which ſhall not be deveſted by the Cuſto me. 
Reſp. That livery was ordained to give notice, and 4 
pw ge which addeth more ſolemnity and notice is 
good. 


Sir Henry Knivets caſe 38. Eliz, Banco Regs. ſel.v5, 


Enant for life, the remainder in fee, leaſeth for 
jeares, the Termor is ouſted. the diffſcifor leaſeth 

for yeatres, his lefſee fowes the land , tenant for life 
eyes, he in the remait.der enters, }. S. rakes the 
| Corne, 


the Corne is not in the plaintifte or defendant; her 
in the lefſee for yeares of leſiee for life,bur the lefſee 
of the difſeifor had right againſt the plaintifte by 
reaſon of the poſſeffion : and for thar if he had plead- 
ed that he had entred to take the Corne, this had 
been good, bur becauſe he pleaded Non culp the 
plaintiffe had judgement for the Entry, and was bar- 
red for the reſidue. 


Penrins caſe. 38. Eliz. Banco Regis. fol. 85. 


ww P. Brings a Luod ei deforceat in nature of a 
* Writt of Right in Wales, and after the miſe 
joyned is nonſate, me finall is given , he 
brings the like Writt , and the firſt Judgement is 
pleaded in barre, the demandant demurres, and ad- 
judged againſt him,and he brings Error. 1.Although 
by the Statute of 12. E. 7. Triall of right in Wales 
ſhall be by Common Jury,yet Judgement finall ſhall 
be given. 2. Erroneous Judgement finall in right 
ſhall binde untill it be reverſed. 3. Judgement finall 
fhall nor be oiven upon default of the Tenant in a 
Writt of right, but a Petit Cape ſhall ifſue, for perad- 
venture he may fave his default. 


Caſes of Executions. 


Blumfeilds Caſe, in banco le roy. 39. Eliz. fo.85. 


Wo men were boufid joyntly and ſeyerally in an 
Obligation, the one was ſued condemned, and 
taken in Execution, and after, the other was ſued, 


.condemned, and taken in Execution, and after, the 


firſt eſcaped, and the other broughr an Audita quere= 


Penrins Caſe, _ 
Corne, he in remainder brings Treſpas. The righr of 
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Ia; and although the Plaintiffe might have his 4- 
&ion againſt the Sherifte upon the eſcape, yer un- 
till he be ſatisfied indeed, che other cannot haye 
his Audita querela, for if the Defendant be ſued hy 
one Writ or ſeyerall Proces, although the entry be, 
Quod unicaifiat executio. This is' to be underſtood, of 
one Execution with fatisfation, for he may have 
three bodies in Execution. ſn commun? banco inter Lyna- 
cre & Rodes Caſe, Hill. 33. Eliz. It was adjudged, 
that notwithftanding the Conuſor in a Statute Sta» 
ple was taken and eſcaped, yet his goods and Lands 
upon the ſame Stature, may be exrended, for the 
Efcape, and the Action which the Plaintifte might 
have againſt the Sherifte, is not a ſatisfaQion' of the 
Debt. And ifſo, the Conuſor be taken and dye in 
Execution, the Conuſee ſhall have Execution of 
his goods and Lands. And it was adjudged, 24.Eliz. 
mnt. Foanes (F Williams, that where two men were con- 
demned ina Debt, and the one taken and dyed in 
Execution, yet the taking of the other was lawfull, 
and then it was reſolved, Per. tot. Cur. that if a De- 
fendant dye in Execution, 'yet the Plaintifte may 
have a new Execution by Elegit, or Fieri facias, &c. 

The Execution of the body is an Execution, but 
not a fatisfation, as appeareth in 4. H. 7. 8. and 33. 
H. 6.49. in Hillaryes Caſe adjudged, but a gage for 
the Debt, for the words of the Writ are, Captas I. S. 
Ita quod habeas corpus ejus eoram Juftic. noftris, (5c. ad ſa- 
tisfaciendum G. Le de debito oy damny, Cyc. and fo his 
body is taken to the inteut he ſhould fatisfie, and 
when the Defendant hath paid the money, he ſhall 
be diſcharged ont of Priſon. 


Garnons Caſe, 40. Eliz. fo. 88. 


Ayton recovered againſt Wallwyn, in an Action of 


Debt, and Ountlawed the Defendant after judge- 
| ment, 


Froſts Caſe. 219 


ment, and ſued a Cap. Utlag. and delivered the fame 


to Garnon the Sheriffe, who did take the Party, and 
before the returne of the Writ, the Defendant eſca- 
ped : and thus it was refolved, that if one ar the 
common Law havejudgement.in an Action of Debt, 


and after judgement Outlaw rhe Defendant, then 
the Plaintiffe is at the end of the Suites for any pro- 
c&ſle to be ſued in his name. Yet if the Defendant 
be taken by Utlary, at the Suite of the King, no La- 
ches being in the Plaintifte, in continuance of his 
Procefle, he ſhall be in Execution for the Plainriffte, 
if he will, for reaſon requireth, thar if the King ſhall 
have benefite by the Suite of the party. So the 
Plaintifte ſhall have benefite by the Suite of the 
King, if judgement in error be affirmed within the 
yeare, a Capias or Fieri facias, lyeth withour any 
Scire facias, although in another Court. 


Froſts Caſe , In communi banco. 41. Eliz. fo. 89. 


Po recovered Debt and damages againſt B. who 
4 was Outlawed after judgement, and a Cap. Ut- 
lagatum , delivered to the Sherifte of London, Laborne 
a Serjeant arreſted the faid B. in Fleete-ſtreete, Ad re» 
'ſpondendum, A. Laborne kept B. in his Houſe, and then 
Froft came to Laborne wich the Sheriftes Warrant, 
to Arreſt B. upon the ſaid Cap. Vtlagat. the which 
todoe, Laboyne refuſed, and afterwards the Sheriffe 
luftered the ſaid B. to goe at large, and upon this 
matter, Froſt brought his A&ion upon the caſe a- 
gainſt the Sherifte, and ſappoſed that the Sherifte 
did arreſt rhe ſaid B. by vertue of the faid Cap. Utla- 
gat. and that he ſuftered him to goe ar large, and 
the Defendant pleaded, Non permiſtt eum ire ad lar- 
gm. The Jury found all tlie ſaid ſpeciall matter 


and judgement was giyen for the Plaintifte, For, 


firſt 
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firſt it was refolved, That when a man is in cuſt 

of the Sherifte by Proceſle of the Law, and after 
another Writ is delivered unto him to apprehend 
the body of him who is in his cuſtody, immediately 
he is in his cuſtody by force of the fecond writ, by 
judgement of Law although he make no aRuallar- 
reſt of him, for to what purpoſe ſhould he arreſt the 
party thar is already in his cuſtody, Et lex non preci- 
pit inutilia quia mnutilis labor ſtultas, & the words of the 
Writ are. not onely Cap?or, (5c. but alſo Salvo cuſtodi- 
a, (yc.lta quod habeas corpus coram,Coc.and fo he ought 
fately to keepe him, Vide 7. H. 4- 30. Andthe 
Defendant onght not to be diſcharged, untill he had 
found ſurety to ſatisfie the Plaintiffe by 5s. E. 3. 


cap. 12. 
Hoes Caſe, 42. Eliz. fo. 89. Inthe Exchequer. 


K4 Xecution of a writ of Execution, as well at the 

Suite of a common perſon, as at the Kings ſuite, 
' 1s good without rerurne of the writ, for if a man be 
arreſted upon a Cap. ad ſatisfaciendum, the Executi- 
on is good, although the Sheriffte doe not returre 
the writ, and fo in all writs of Execution, where tl. 
Sherifte doth onely execute the ſame as Cap ad ſatis- 
factendum,habere fac.ſeiſinam vel.poſſeſſionem Fieri Factas 
Liberat. If the Execution be duely made, it is good, 
bur if Cap. in Procefſle be not returned, the Arreſt is 
not lawfull, for there the intent of the writ is, to 
bring the party to anſwer the Plaintiffe, and in caſe 
ofan Elepit, for there the extent is tro be made by 
Irqueſt, and nor by the Sheriffe onely 3 and the 
writ ought tobe returned, otherwiſe it is of none 
efte&. In this caſe it was refolved, that when one 
hath a power of revocation, yet if he ſuffer any rhiog 
to be lawſuliy execnred, as ronching that, he cano - 
make 
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make any revocation : as if a man makea Letter of 


' Attourney to another, to doe any thing, before Ex- 


ecution he -may reyoke it, but after Execution law- 
fully done it cannot berevoked ; if one to whom 
another is indebted, be Outlawed;and he that oweth 
the money, payeth it to the King, and the Outlary is 
after reverſed, yet the Creditor ſhall recover his 
Debt againſt the party, if the goods of an Outlawed 
perſon be ſold by the Sheriffe upon a cap.utlagat” & af- 


ter the Outlary is reverſed by Error, the Defen- 


dant ſhall have reſtitution of his goods, for the She- 
riffe or Eſcheator, is not compellable to ſell the 
goods, but he may keepe them, to the aſe of the 
King, agreeing to the Booke, 20. Eliz. Dyer. 363. 
but if a Sheriffe by vertue of a Fer! factas, ſell the 
goods, and after the judgement be reverſed by er- 
ror, the Defendant ſhall not have reſtitution of the 
goods, but the value of them, for which they were 
fould. - And the reaſon is, the Sherifte is compella- 
ble to Levy the Debt of the goods of the Defen- 
on and therefore great reaſon that the Sale ſhould 
and, 


Semaynes caſe , 2. Fac. fo. gT. Banco regis. 


T Hat the Houſe of every man is to him as his Ca- 

ſtle, and Fortrefſe, as well for his defence a- 
painſt injuries and violence, as for his repoſe ; that 
ifa man kill another in his defence or permiſforcune, 
without any intent, yet it is felony, and he ſhould 
looſe his goods and Chattells, for the great regar@ 
that the Law hath to the life of a man. Bur if 
Theeves come to the Houſe of a man to rob or mur- 
ther, and the owner or his ſervant kill any. of the 


| Theeves, in defence of him or his Honſe, this is not 


felony , neyther ſhall he looſe any thing ; avy man 
may 
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may aſſemble his Neighbours or friends to Guard 
his Houſe againſt violence, bur he may not afſemble 
them to goe with him to the Market or abroad, to 
fafe-gaure him againſt violence, and the reaſon of all 
this)is, Domus ſua cuiqz eſt tutiſſimum refugium. It is 
reſolved, that when any Houle is recoyered by any 
reall Acion,, or by Eje#ione firm, the Sherifte may 
breake the Houſe,and deliver ſeifin or poſſeſſion. It 
was alſo reſolved, thatin all caſes where the King is 
party, the Sheriffe may breake the Houſe ( if the 
Doores be ſhur.) and make Execution of his Writ, 
but before he breake the Houſe, he ought to figni- 
fie the cauſe of his comming, and make requeſt to 
' have the Doores opened. Weſt. 1. ca. 19. which 
A& is but an aftirmance of the common Law, but if 
the Officer breake the Houſe when he might have 
the Doores opened, he is a Treſpaſſor, 41 Af. pl. 35. 
For fellony, or ſuſpition of fellony, the Officer may 
breake open rhe Doore 3 in all Cafes where the Door 
15 open, the Sherifte may enter, and make Executi- 
on of hiswrit either for body or goods;at the ſuite of 
a ſubje&,or the Lord may diſtraine for his rent.But it 
was reſolved, that the Sherifte at the Suite of a com- 
mon perſon ( upon requeſt made to open the Doors 
and denyall thereof ) ought not to breake open the 
Doore or the Houſe, to Execute any proceſſe at the 
Suite of any Subject, or to execute a Fer facts, be- 
ing a Writ of Execution, but he is a Treſpaſlor, yet 
if he doe Execution in the Houſe, it is good in the 
Law, being done, it was alſo reſolved, that the kouſe 
of a man is not a Caſtle or defence for any other 
per ſon but for the owner, his Family and goods, and 
nor to prote& another, that flyeth into the ſame, or 
the goods of another, for then the Sherifte upon re-_ 
queſt and denyall, may breake the Houſe, and doe 

Exccution. And this is proved by the —_ : 

Weſt, 
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Weſt, 1, ca. I7. whereby is. declared, that the She- 
iffe may breake the Houſe or the Caſtle to make re- 
pleyin, when the goods. of another thar he hath de- 
ſtrayned, are conveyed away, to prevent the owner, 
but in this caſe the Sherifte muſt demand the goods 


firſt | 
Barwicks Caſe, 39. Eliz. in Exchequer. fo, 93. 


THe Queene 28, Die. Fulij ,, Anno. 26, demiſed 
the Mannor of Sutton,to Humfrey Barwickzenend.. 

ſbi a die confe&tonjs. It was reſolved that the ſame 
28, day of July, is excluded, and the demiſe began 
the 29. of July. It was alſo reſolved, that an eſtate 
of freehold cannor commence In futuro, but oughr 
to take efte& preſently in poſſeſſion, Reverſion, or 
Remainder. A Leaſe for yeares may commence in 
future, but not aLeaſe for life, and the reaſon is, for 
thata Leaſe for yeares may be made without livery 
and ſeifin > but an eſtate of freehold may nor- be 
made without livery, eyther in deed or 1n Law, and 
therefore when a man maketh a Leaſe for Life, to 
commence at a day to come, he cannot make a pre- 
ſent Livery to a future eſtate, and therefore in this 
caſe nothing paſſeth, and it is all one whicher it com- 
menceth ata day ro come, or yearesto come, for 
the diſtance of the times doth nor make alteration 
in this Caſe, but in the caſe of two joynt Lelfees, the 
Livery made to one is good in the name of both, for 
they have an intereſt in the Land, before their en- 
ry, and livery to one in the name of both, maketh 
an atuall polſeflion in both, which is ſuflicienr to 
ſupport the remainder to a third perſon in Fee, 
Vide, Claytons* Caſe, in the Fifth Booke, Lycenſle to 
occupy Land for one yeare, is a Leaſe for one yeare. 
s. H, 7, 1, in conſideration of a former demiſe on 
e 
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be tarrendered, which was falſe and void, is a yoig 
- conſideration, as to the Queene. 


Goodalls cafe. . 40. E). Banco Regh. fol. gs. 


POnditions for payment of money touching inhe. 

ritance, ought to be truly performed,and not co- 
venous, if they concerne a third perſon. The Lay 
dorh not finde an affignee in Law where there is an 
aſſignee in fat. Expreſſum facit ceſſare tacitum ; affir- 
med in the Exchequer chamber upon Error there 
brought. 


Counteſſe of Northumberlands caſe. 40. EI. Commu- 
ni Banco. fol. g7. 


Ttton and the Countefle of Northumberland his wife, 
- Sir Thomas Cecill, Knight, and Dorothie his wife, 
W:lliam Cornewalleys, and Lucy his wife, and the Lady 
Davers, Daughters and heires of the Lord Latimer, 
brought a (*.Luare imped{t ) againſt Ha!l, who plead- 
ed arcleaſe of William Cornewalleys , pendente brew, 
and it was adjudged that this ſhould bur goe in barre 
ovely againſt William Cornewalley s and his wife, and 
the Writt ſhould ſtand for others, and all ſhall veſt 
in the others, becauſe intire, and in the realty, pre- 
ſentment of the leſſor and lefſee is not double, for 
the leſlors onely traverſable. Eo 


Buries caſe. 40. El. in communi banco. fol. 98. 


Rav Whebſter and Burie in EjefHone firms, a 
ſpeciall verdict was given upon divorce between 
Burie and his wiſe, cauſa frigiditatis, and that his wife 
for three yeares after the marriage, Remanſit ving) 


intafta propter perpetuam impotentiam generations in vI- 
0g 


ſe 
1 
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11, (5 quod vir fuit inaptus ad generandum ; and in this: 
ſpeciall verdict, all the examinations of the Witneſ- 
{es,upon which the Judge in the ſpirituall Court was 
moved to give his ſentence, by which the perperuall 
difabilitie of Bury ad generandum was manifeſt, were 
reade 3 and by which it was pretended, that the iflue 
which he had by a ſecond wife was illegitimate, and 


this was the donbr of the Jury. And it was adjudged, 


that the iſſue of the ſecond wife was lawfull, for ic 
is cleare that by the Divorce ( cauſa frigiditatis ) the 
marriage is diſſolved a winculo matrimoutj, and by con- 
ſequence,cither of them mighr marry after,t hen ad- 
mitting that the ſecond marriage was avoydable, yer 
it remained a marriage untill it was diflolved, and by 
conſequence, the ue that is borne during the co- 
verrure, ( if no divorce be in the life of the parties ) 
is lawfull, Et homo poteſt eſſe habilis (5 inhabilts diver- 


 fstemporibus ,' and Judgement affirmed in Exror. 


Flowers caſe. 41. El. Banco Regis. fol. 99- 


N indi&ment.of perjury upon 5?. EI. for giving * 

falſe evidence to the great Inqueſt, is not with- 
n the Statute, for it mult be jn matter depending in 
ſuite by Bill, Writt, a&ion, or information » vide le 
Statut, Plus peccat author quam ator. 


Rookes caſe. qo. Eliz. fol. 99. 


Hat the Commiſlioners in the Comiſſion of Sewers 
ought to tax all which are in damage, or in dan- 
ger of, damage, for non-repaire of the Bancks, and 
not onely him.- which harch che Land nexr agzoyning 
to the River. The Commiſſion is grounded upon the 
Statute 6. MH. 6. cap. $. for if the Law were other- 
wiſe, great inconvenience might follow, for ir _ 
S 


, 
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be, that the rage and force of the water might be 
{uch,that the yalue of the Land adjoyning would not 
ſerve to amend the Bancks,and therefore the Statute 
would have all in perill, and which take commoditie 
by the making of the Bancks to be contributory 
for qui ſentit commodum ſentire debet CF onus (5 ipſe leges 
Cuprunt, ut jure Yegantur. 
 Andnotwithſtanding by the words of the Commiſ- 
ſion authoritie is given to the Commiſſioners, to doe 
according to their diſcretions 3 yet their proceedings 
ought to be limitted and bounded with the rule of 
the Law, and reaſon. For diſcretion is a knowledge 
or underſtanding to diſcerne betweene right and 
falſhood, truth and wrong, ſhadowes and ſubſtances, 
equity aad colourable glofſes and pretences,and not 
to doe according to their wills and private atte&tion ; 
For a learned Man faith ; Talts diſcretio diſcretionem 
confundt. 


Penruddocks caſe. 40+ Eliz. fol. 100. 


N a quod permittat betweene Clarke aflignee of Tho- 
mas Chichley, plaintitte, and Ed: Penruddeck and 
Mary his wife defendants, aſſignee of one John Cock; 
for that Cock 29.8bris 19, MarizeereRed upon his free- 
hold a houſe in F. Johns ſtreete ſo neere the Curte- 
lage ofan houſe of Thomas Chichley, that Domus 1lle 
ſuper pendet, Anglice, doth overhang magnam partem ui 
delicet 3 .pedes curtilagijthe plaintitte;ſic quod aque pluvi- 
ales de eadem domo decedentes ſolum ejuſdem curtilagi con- 

terunt o magnopere ac indies magis magiſq; conſumunt 
Devaſtant, ac ea ratione curtilag* pred. quolibet pluviale 
tempore hame&at*.qx inundat.exiſtit, quod pradifius Hen- 
ricus Clarke inhabitans in eodem Meſſuagio nullum proft- 
cxum ſeu eaſtamentum de eodem curtilagio percipere poſſit, 
ad n:camentum liberi tenuenti pred”. Gyc. And it wasre- 
ſolyed, 
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ſolved, that the diſtilling of the waters in the time 


of the Feoftee or aſſignee is a new wrong 3 and this 
writ lyeth after requeſt of amendment, bur nor be- 
fore; but it lyeth againſt him thar did' the wrong 
without requeſt, and the ation good, &c. 


Windſors caſe. 41. Elix. fol. Toz- 


J]Na quare impedit by Windſor againſt the Archbiſhop 

of Canterbury for the Ghurch of Baſcott in the 
County of Bark.: It was adjudged that if two have ti- 
tle to preſent by turne and the one preſent, who is 
admitted, inſtituted, and induRted, and afterwards is 
deprived for Crime, Hereſie, 8c. yet rhar Patron 
ſhould nor preſent againe, bur thar ſhall ſerve for his 
turne. So likewiſe if he Treſent a meere Laics, 
which was admitted, inſtituted, and inducted , al- 
though ir be declared by ſentence, that he was inca- 
pable, and therefore voyd ab into, yer becauſe the 
Church was full uncill rhe ſentence declaratory be 
pronounced, yer that ſhall ſerve for his Turne. But 


' when the admiſtion and inſtiturion are meerely void, 


then that ſhall not ſerve for one Turne, as if a pre- 
ſentee be once admitted, inftiruced, and inducted, 
but hath not ſubſcribed ro the Articles, &c. accord- 
ng to the Statute of 1 3:El. by which in this caſe the 
admiſſion, inftiturion, and induRion are yoyde, 23- 
E. Dier pP. ult*. ace. 


Hungatts caſe. 43. El. Com. Banco. fol. 103. 


Hora brought an a&ion of debt ypon an Obli- 

gation againſt Meſe and Smith, the condition 
was to performe an award between the plaintiife on 
the one partie, and the defendants on rhe other 3 


Ita quod arbitrium pred fiat 5 deliberetur utrique partum 


Q 2 pred 
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pred. before ſuch a day, the arbitrament . before the 
day was delivered to the plaintifte, and ro Meſe, bur 
not to Smith, Judgement was given againſt the plains 
tiffe. It was reſolved, that if two be of one partie, 
and two of another, and the words are, Ita quod dely- 
ber. uiriq; parttum, Thar the delivery of the arbitra- 
ment to one of the one part, and another of the 0. 
ther partie is not ſufficient ; For the partic is to be 
intended of the whole partie, for one is as well with- 
in the penaltie and danger of the Obligation as the 
other : and uterq; is taken ſometime Diſcrettve. ſomes 
times ColleFive , Secundum ſubjeftam materiam ; but 
here it is taken ColleFve. 


_ Bakers caſe. 42, Eliz. fol. Tog. 


FF a plaintifte in evidence ſhew any matter in wri- 
zing or record, or any ſentence in the Ecclefiaſti- 
call Court, whereupon Law doth ariſe , and the de-' 
fendanr ofter to demurre in Law upon the ſame, the 
plaintifte cannot refuſe to joyne, or wave his evi- 
dence, and ſo on the other partie, and the reaſon is 
for that matter in Law, ſhall not be put in the mouth 
of Lay-men 3 but the Ring in this caſe is at libertie, 


Boulſtons caſe. 40. El. in communi Banco. fol. 104, 


bs was adjudged that if a man make Cony-bor- 
rowes in his owne Land, and the Conies encreaſc 
t© ſo great a number, that they deſtroy his Neigh- 
bours ground adjoyning 3 The Neighbours may not 
have an action of the caſe ; for preſently when the 
Coneys come into his Neighbours ground hee may 
kill them; becauſe they are fere nature. And in this 
caſe it was reſolved, that none may newly ere 4 


Boye-honfe, but the Lord of a Mannor, and \ an) 
| 06) 
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doe, he may be puniſhed in the Leete ; But no aQi- 
on of the caſe lyeth for any particular man, for the 
infinitnefſe of ations that might be brought. And of 
this opinion touching the new ereQing of a Dove- 


B. cote, was Sir Roger Manwood, chiefe Baron, and the 


Barons of the Exchequer in the Exchequer chams- 
ber. 


Aldens caſe. 43. Elix. Com. Banco. fol. tos. 


_ demiſe is a good plea in an Eje&ione 
firme, although it is nor in treſpas , becaufe by 
mntendement the freehold may come in debate, and 
the intereſt of the Land is bound : auncient demeſne 
isextendable upon a Statute by Elegit , but in an aſ- 
fiſe by tenant by Elegit, auncient demeſne is a good 
plea, 22. Aſſ. PL. 45. | 


Sir Henry Conſtables caſe.q.3.El.in banco le roy. fo.106. 


Nothing ſhail be faid Wreccum maris, but ſuch 
goods onely, which are caft or- left upon the 
Land by the Sea: Flotſam manrts , is when a Ship is 
drowned,or otherwiſe periſh, and the goods flote 
upon the Sea 3 Fetſam maris, is when a Ship is in-pe- 
ill of drowning, and for disburthening thereof, the 
200ds are caſt into the Sea, and after notwithſtand - 
no the Ship periſh. Lagan vel potius Ligan, is when - 
the goods fo caſt out of the Ship, and the Ship pe- 
riſh,and ſuch goods are ſo ponderous that they ſinke 
to the botrome, and the marriners to the intent to 
finde them, binde rthereunto a Boy or a Corke, or o- 
ther ſuch thing to finde them againe 3 Et dicitur Li- 
gan 4 Ligando, and none of theſe words which are cal- 
led Flotjam, Jetſam, or Ligan » ate called wreck, fo 
long as they remaine in or upon the Sea 3 But ifany 


Q. 3 of 
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of them be caſt upon the Land by the Sea, then it is 
faid to be wreck, and by the Statute 15. R. 2. ca. z, 
the-Lord Admirall ſhall nor have conuſfance or jurif- 
diction of wreck of Sea 3 bur cf the other three hee 
hath ; for wreck is when the goods are caſt upon the 
Land, and ſo within ſome County, whereof the Com- 
mon Law.may take conuſance ; Bur the other three 
are upon the Sea, Magis proprie dict poterit wreccum, 
ft Navis frangatur (5 ex qua nullus vivus evaſit, oF max- 
 7me ſr dominus rerum ſubverſus fuerit, & quicquid inde 
ad terram venerit erit domini regis 3 wreck may by pre- 
ſcription belong to the Lord of a Mannor. It was re- 
ſolved alſo, that the ſoyle upon which the Sea: doth 
flow and reflow, ſcil. Between the high water marke, 
and the low water marke may be parcell of the Man- 
nor of. a Subje& 16. El. Dier. And it was refolved, 
that when che Sea doth flow, ad plenitudinem mari, 
the high Adnurall ſhall have juriſdiftion of every 
thing done upon the water, between the high water 
marke, and the low water marke, as felony, &c. No 
proofe is allowable by the Law, but the verdid of 
rwelve men ; part of the goods were wreck, and part 
not, & damage aſſeſſed intirely,ergo Judgement given 
for the defendant. The King ſhall have flotſam upon 

the Sea, becauſe within the ligeance of the King. 


Foxleys caſe. 43. El. Banco Regis. fol. 109. 


JT was refolved, if a Felon ſteale any goods , and 

leave them in a Mannor, or Townezor in his houſe, 
or in the houle of another,or hide them in the earth, 
cr any other ſecret place , and afterwards fly , theſe 
goods are not forfeited, nor waife goods in the Law, 
tor waife is where a felon in purſuire, waverh or lea- 
vert the gocd$,or for feare to be taken.thinking that 
purſvite was or is made,having the goods with _ in 

Us 
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his poſſefſion flyerh away, and leaveth the goods. In 
theſe caſes the goods ſhalbe ſaid waved ia Law;Bur if 
he had not the goods w*® him,when he did fly being 
purſuedor for feare of being apprehended, the goods 
xe not waved, nor forfeited,but the owner may take 
them againe when he will, without any freſh ſuite, 
But if the Felon in his flying wave them , the goods 
are forfeited by the Common Law 3 If the Felon up- 
on freſh ſuite be not atraint,at rhe ſuite of the owner 
of :he goods. And the reaſon that waye is given to 
the King, is for default of the owner, that he doth 
not make freſh ſuite after, for to apprehend the fe- 
lon. Wherefore the Law doth impole the penaltie 
on the owner. | 
Bona fugitivorum are the proper goods of him that 

flyerh away for felony 3 Bur it is to be obſerved, that 


_ ifa man fly for felony, his goods are not forfeited, 


untill chey be found by indi&ment or otherwiſe law- 
fully found of record upon his acquitall, that he fled 
for the felony, they cannot be claimed by preſcripti- 
on, becauſe that things forfeited by matter of re- 
cord, cannot be claimed by preſcription. 

But waife,ſtray,treaſure rrove,wreck of the Sea,&c. 
which things may be gained by uſage withour mat- 
ter of record, there a man may preſcribe to have Bo- 
na (F catalla feloum + in ſome caſes bona (5 catalla 
fehnum ſhall be forfeited by conviction , and ſome- 
times without. conviction, but alwayes when any for- 
fcirure is of any goods of felons, it ought to appeare 
of record, and that is rhe cauſe that ſuch goods can- 


nct be claimed by preſcription. 


Deodanda, are goods which cauſe the death of a 


man by mifadventure, and are not forfeited » untill 


they be fond of record, & therefore cannor be clai- 
med by preſcription,& theJury that preſents or finds 


the death, onghr to finde and appriſe the Deodandum 
Q 4 allo, 
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alſo, ormniq que mMovent ad mortem ſunt deodanda ; Bond 
ty catalla in exigendo poſitorum, are when any be appea« 
ted or indied of felony, and he withdraw or abſent 
himſelfe, for ſo long time as an exigent is awarded 
againſt him for his abſenting ( which is a flying away 
in Law ) he ſhall forfeite all his goods and chattells 
which he had ar the time of the exigent, and after 
be found not guiltie, 22. Lib, Aſſ. Looke the Statute 
21. H. 8. ca. 11. concerning goods waved, and for re- 
ſtitution, &c. | 


Mallaryes caſe. 43. Eliz. fol. 111. 


Endring rent, to one and his heires, and to one or 

his heires, are all one ; But a Feoftment tenendum 
to one or his heires is but during the life of the 
Feoftee ; Nemo poteſt plus juris in alium transferre quam 
zþſe habet : this caſe confiſteth much upon atrurne- 
ments. vide le caſe. | 


Wades caſe. 43. Eliz. in Communi Banco. fo. 114. 


Man was bound to pay 250. /i. Legal. monet. Anglia, 

© ona day certaine, the laſt time of the day , that 
ſo n:uch money can be numbred is the beſt time, fo 
that it be before the ſetting of the Sunne, and the 
moſt convenient time by Law,that both parties may 
meete : fiveſhillings in Spaniſh money, and two pi- 
ſtolets in gold were tendered. _It was reſolved that 
the Spaniſh filver was lawfnl} money of England by 
Proclamation in tempore Philippt & Marie , and: fo 
French Crownes 3 for the King by his Prerogative 
and Proclamation mav make any forreigne coyne 
fawfoil money of England:Thart if a man tender more 
then he 1s bound to pay, it is g00J, Omne majus cot- 
tnet in ſe minus, That the tendring of 250. HJ. in bags 
- without 
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without ſhewing or numbering the fame is good tene« 
der, if the trath be thar there was fo much, vide Wit- 
ters caſe, if there be. any counterfeir money in the 
fame, yer if the partie thenaccept the ſame, he can- 
not compell rhe partie to-change it,or if it be a rent, 
or for non-payment a reentree, yer the orice accep- 
tance is good, and the leflor may:-nor reciirer. 


Foliambes Caſe, 43; Eliz: fo. 115. 


N a writ of Eſtrepement, the Sheriffe may refiſt 

them that will make: waſft, or car downe Trees, 
and if he cannot otherwiſe, he may Impriſon rhem, 
and may make warrants to others, and he may rake 
» Poſſe comitatus for his aide. A writ of Eſtrepement ly- 
eh in an Aion of waſt, as well before judgement 
as after. | 


Olands Caſe, 44. Elixz. Banco regs. fo, 116. . 


A Feme Copy holder Durante viduttate, ſowes the 
4 Land, and taketh Husband, the Lord ſhall have 
the Corne, 'for although her eſtate was incertaine 
yet it was determined by her owne att; fo if Leſſee 
at will owe. the Land, . and determine the will, bur 
if Baron and Feme are Leflees during the coverture, 
and the Baron ſowe the Land, and: they are after 
Divorſed, Cauſa precontraFus, the Baron ſhall have 
the Emblements, becauſe this is the Ad of the 
Court. 


Pymell, Caſe, 44. Eliz. fo. 117. com. bancoe 


Þ Timell brought ap Action of Debt upon an Obli- 
gation againſt Cole, of 16. l. for payment of 8. 
I0.F. 01 the I1, of Nov. 160 0. The Defendant 

: | plead- 


234 Erarcihes Caſe. 
pleaded, that at the inſtance of the Plaintiffe before 
the ſayd day he paid him $./ ro. s. and it was 1e- 
ſolved by all the Court, thar the payment of. a leſ. 
ſer ſumme in ſarisfaRion of a grearer ſumme, cannor 
be ſarisfaCtion for all, ſo that by no poſſibility a mea- 
ner ſumme may fatisfie the Plaintifte of a greater ; 
but the Gift of an Horſe, Cowe, Robe, &c. in ſatis 
faction is good. 

But in this caſe jt was refolved, That the pay- 
ment ofa parcell, and acceptance thereof before rhe 
day, in fatisfaRion of all, is a.good ſatisfaction, in re- 
ſpect of the circumſtance of time 3; for paradyenture, 
parcell of that before the day, may be more bene- . 
ficiall unto him then the whoſe ſumme of money at. 
the day, and the yalue ot fatisfa&tion is not material, . 
for if i be bound to pay you 10.]. at Weſtminſter, 
and you iequeſt me to pay 5s. /. at Yorke, and you 
will accept the ſame im full ſatisfa&ion of the 10.1. 
this is a :,50d latisfaGion 1n reſpe of the place, but 
in this caſe, che Piaintiffe had judgement for the in- 
ſufficienc pleading. for he did not pleade rhat he 
had paid 5. L «0.5 in full fatisfaRion, (as by Law he 
oughr ) bur pleaded rhe payment of part generally, 
and the Plainrifte accepted the fame in full ſarisfacti- 
on, and alwayes the manner of the tender, ani of 
the payment ſhall be dire&ed by him that maketh 
the render and payment, and not by him that ac* 
cepteth it. 


Edriches Caſe, 1. Jacobi. com. banco. fo. 118. 


A Rents charge is granted to B. for the life of C. 
the Grantor leaſerh for life to D. the remain- 
der in Fee to E. C. and D. dyes, B. diſtraines E. for 
all arreares, this is good by the Statute of 32. H. 8. 


cape 37. 


Whelpaales 
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Whelpdales Caſe, 2. Jacobi. com. banco. fo. I19. 


N Debt brought againſt one joint Obligor the De- 


fendant pleads Non ei fafum, adjudged for the 


. Plaintifte. 


I. Reſolved, he may pleade in abatement of the 
Writ, but not Non eſt faFum, for every one is obliged 
in the intiretys therefore if Debt be brought againſt 
both, and one is outlawed, the other who appeares. 


| ſhall be charged with all. 


2. If a Deede be ayoidable by plea he ſhall not 


 pleade, Non eft fatum. 


2.1fa Deede be made voyd by Statute he ſhall not 
pleade Non eft faum, bur ſhall avoide it by plea, bur 
if adeede by matter Ex poſt faFo, become not his 
deede, he may pleade Non eſt fa&Fum, as if one deliyer 
a decde to deliver over t9 I. S. who refuſeth, &c. 


Longs Caſe, 2. Jacobi banco regis. fo. 120. 


ÞXceprion to the Inditement of Murder, the In- 
ditement was taken, Infra [thertatem ville de C. 
and C. where the Torte is done, is not faid to be - 
within the Liberty. Reſponſe, that to Inditements 
certainty to a certaine intent in generall ſufticerh, 
and not to every particular intent, for that is, Nimia 
ſubrilitas, and it ſhall be inrended,rthat the Ville of C. 
is within the liberty of C. the Inditment is, Quod 
dedit uulnus ſuper anteriorem partem corporis ſubter mamil- 
lam, where it ſnould be Mammillam. Reſolved, that 
falſe Latine ſhall nor quaſh an Indictment, if the 
word be ſenſible, and theſe two words are good La- 
tine, alſo this is ſuperfivous, for Super antertorem par- 
tem corporis, 1s ſufficient, and hall be intended the 
Trunke berwixt the Neck and Thighs. 3. —_— 
where 


226 Saffins Caſe. 

where it ſhonld be Plaga, over-ruled becauſe Synyi- 
ma. 4. Le depthe is not ſhewed, it was ſaid, thartir 
did penetrate all his body, whereby it appeareth 
that it was mortall. 5s. it is ſaid, that the wound 
did penetrate his body, and not the Bullet, this js 
ſignificant enough. 6. Percuſſit wanteth, and for 
this cauſe the Indi&ment was quaſhed, for in alkca- 
ſes of death this ought to be except in caſe of poy- 
ſoning, and for this laſt error the Outlary was rever- 
ſed, and H. D. was diſcharged. 


Saffins Caſe, 3. Jacob. fo. 123. com. banco. 


A Man maketh a Leaſe for yeares to commence 
afrer the end or determination of a former 
Leaſe. In eſſe. The firſt Leaſe endeth, the ſecond 
Leſſee doth nor enter, but he in reverſion entereth, 
and-maketh a Feoftement, and levyeth a fine with 
Proclamations , and five yeares paſle without entry, 


or claime of the ſecond Leſſee. If this fine be a Bar, 


was the Queſtion, and it was reſolved to bea Bar, 
for rhe Statute of 4. H. 7. c. 24. ſpeakes of intereſt, 
and a Leaſe for yeares is an intereſt within the Sta- 
tute, fo or tenant by Elegit, &c. 


De Libellis famofrs 3. Fac. fo. 125. 


A Libell may be made as well againſt a private 
man as againſt a Magiſtrate, Non refert, whither 

the Libell be true, or whither the party be of good 
fame,or ill fame, for ir-inciteth all the ſame Family, 
Kindred, or Society to revenge, and io tendeth by 
conſequence to the effuſion of blood. It was refel- 
ved in the Starre-Chamber, 44. Ehiz, Hallywoods 
Caſe, that if any finde a Libell, and wonld preſerve 
himſelfe out of danger, if it be againſt a private my 
| the 


_ —_— —_— —_ —_— La. & _— "' #F LAS 


the finder may eyther burne jt, or prefently deliver 

itt0a Magiſtrate, but if iT concerne a Magiſtrate 
oblick perſon, then he ought ro give jr to.4 Magj- 
ate. A Libell may bes well by words, Verhis 


. qut cantilenis, as Writings, aud by Pictures gr Igng- 


minious Signes, as Gallowes, &c, The Puniſhmeng 
js by Indictment; as in the Starre-Chamber, . .... 


Palmers Caſe, 8. Fc. fo. 126, banc regis. 


e Gardian in Chivalry ſhall have the fingle va- 

lue of the Marriage of the Heire withont ten- 
der, otherwiſe the Heire may defeate the Lord by 
Marriage, or goe beyond the Sea, and ſo preyent the 
Lord of any tender, if it were requiſite, 


Caudreyes Caſe, 33. Eliz. in Treſpaſſe. 


| Tie Tury found the Statute of 1. Elzz, cap. x, and 


cap. 2. and that the Plaintiffte was deprived for 
Preaching againſt rhe Booke of Common Prayer 3 
by the Biſhop of London, una cum afſſenſu;8c. 
\ Reſolv. 1, The deprivation was good for the firſt 
offence, becauſe the AQ of 1. Ez. for uniformity 
of Common Prayer doth not abropate I. Ez. for 


\ Ecclefiafticall Juriſdiion without negative words, 


and by an exprefſe proyiſo the Juriſdidion of the 
Biſhop 1s ſaved. 

Reſolv. 2. Thar ſentence given by the Biſhop by 
aſſent of his Collegues, ought to be allowed by our 
Law. 7 
| Reſoly. 3. The Commiſſioners ſhall be intended 


: Subje&s. borne, &c. Stabitur preſumptiony, &c. Alſo 


It 15 found that the King authorized them, Secundym 
formam Statuti. 

| Reſolv. 4. The AR of r, Elz. for w— 
: urif= 
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Joriſdiion was onely declaratory, for the King he. 
ing an abſolute Monarch, and head of the body po- 
lirick, had plenary power to minifter- juſtice to his 
SubjeRs in Cauſes Ecclefiaſticall and remporall, 
See Circumſpette agatis. 13. E, 1. and Articuh Clerj, g, 
F. 2. Reges ſacro oleo uni ſunt ſpiritualis juriſdions ca- 
paces See there diverſe judgements, Lawes, and 
AQs of Parliament, cited to prove the Kings ſupre- 
macy in Cauſes Ecclefiafticall, | | 


The End of the Fifth Booke. 


$$: a + # - . 
eronen <rofenſcueict)C_cHs 


THE SIXTH Book. 


Where Services intire ſhall be Ap- 
portioned. 


Bruertons Caſe, 36. Eliz. In the Court of Wards, 
Fol. 1. 


ORD and Tenant of three Acres, by 
f Homage, Fealry,a hawke and Suite of 
Court, the Tenant makes a Feofte- 
ment of one Acre, the Feoftee by 
the common Law ſhall hold by all in- 
tire ſervices, annuall and caſuall, and 
the Statute of ua emptores Terrarum, doth not ex- 
tend to intire ſervices, but by the Statute of Marlebr. 
@ 9. the Feoffees ſhall make bur one Suite, and 
he who doth ir ſhall have Coatriburion againſt the 
others, if they are ſeverally infeofted, otherwiſe if 
jointly. 

2. Intire ſervices ſhall be multiplied by the A& 
ofthe Tenant, and exrin& by the AQ ofthe Lord, 
4 if he purchaſe part. \ 

3. By Ac of the Lord intire ſervice for his private 
benefite is extin&, otherwiſe if it be for the publick 
good, for works of Charity, Devotion, or adminiſtra- 
lon of Juſtice, 

4. If part comes to the Lord by aQt in Lay, you 
the 


[1 
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240  Markals Caſe. 
the intire ſervice remaines, except in Caſe where 
Contribution is to be made, for the Lord ſhall nor 
contribute. W 
_ 5. Tf part comes tothe Lord by AR in Law, ang 
of hinoſelfe as by recovery in-a Ceffayit, all the in- 
tire ſervices are gone. | 


| tVhere the Parol/ ſhall demurre for the - 
1n0nage of the Demandant, and where 
the Tenant ſhall have his 4 ge. 


 Markglreaſe, 38. Eliz. com. benco. fo. 3. 


a remainder limitted to his Father, and his heirs, 

the tenant cannot pray,thar the parol may demur, ' 
but in a Formedon in the reverter he may : In ati- 
ons aunceſtrell, the Tenant may pray thart the parol 
may demurre, becauſe a right onely diſcends to the 
Infant, and the Law will not ſufter him to ſue, for 
feare that he may looſe for want of underſtanding ; 
bur in poſſeffory Adions he cannot, becauſe then e- 
very one will put Infants our of poſſeffion, and it 
- would be miſchevions if they ſhould not regaine 
their poſſeſſion ynrill full age-: So it is inall Writs, 
where the cauſe of a&ion happens in the time of the 
Infant. And as to Aﬀions aunceſtrell, they are of £ 
two ſorts. Droiture!] and poſſeflory, the firſt is,where 
a right onely diſcends from the Aunceſtor, andthe 
Infant ought . to lay the explees in the Aunce- 
ſtor, and there the Tenant ( without plea pleaded) 
' my pray that the. paroll may demurre, bur if the 
Aunceſtor were never in poſſeſſion ( as in this caſe 


he was not ) and the Infant himfſelfe is the firſt in 
by whom 


T: a Formedon in the remainder by an Infant of 


"i 


Moljns Caſes 241 


whom it veſts there ( without plea pleaded) hee 


ſhall not pray that the Paroi may demurre s bur if a 


right diſcend 'from an aunceſter who was in pofſeſſi- 


on, alchough rhe Aion doth not difcend, the Te- 


nant may pray that the parol may demurre; as if Non 


cmpos mentis alien and dyes InaQtions aunceftrell 
poſſeſlory, the parg! ſhall not demnrre wichour plex : 
but if at the common Law the Tenant had pleaded 


afeoftement of rhe aunceſtor, then he may pray, &c. 


but the Statute of Glouceſter, cap. 2. ardeth that, in 
writs of Coſinage,Beſaiell, and aiell,but this extends 
not to other a&tions, in a Formedon in the diſcend- 
&, where an Infant recovers, bur a limitted eſtate 


' the Parol ſhall not demurre withour plea,in anAiſlize, 


or allize of Mortdaunceſter, the Parol fhall not demwer 
becauſe the Jury is ro appeare the firſt day, and try 
all chings. 

The Statute of Weſtm. 1. cap. 46. Age is taken a- 
way in entry upon dilſeiſin,where freſh ſuite is made, 
buran Infant ſhall have his age in all reall Actions, 
where he is in by diſcenr, and the AQtion is nor foun- 


ded upon his owne wrong, except in Nuper obzjt, and 


Partir:one facienda, where both are in pofleflion or” 
attaint, for the miſchiefe of rhe dearth of the Petry 
jury. The Starute of Weſt. 2- cap. 40. Ouſteth the 
ape of the Vouchee in cuj. in vita, and Sur cuj. In vitas 
athough that rhe Tenant will anſwer, if the parol _ 
ought to demurre;yet the Court ought to award that 


 theparol ſhall demurre. 


Sir Fohn Molyns Caſe, 40. Eliz. in Scaccar, fo. 5+ 


ing Edward the third, Lord, Abbot of Weftmin- 
fter, Meſne, and C. Tenant. C is atrainted of 
Treaſon, the King grants to Sir Jo. M9. Tenendam de 
wbis oF alijzs capitalibus dominis feodi illius per ſervitia, 
R KC 


# 


242 Wheelers Caſe. 


£c. the Meſnalty is revived. Obj. T. That the te- 
nure ſhall be Per ſervitia inde'debita, at which time no 
ſervice was due to the Meſne. 2. An exprefle te- 
nure of the King is limitted, and it cannot be im- 
mediatly holden but of one. To the firſt it was an- 


ſwered, that there are ſufficient words to renew the. 


Meſnalty, becauſe the intention of the King, ap- 
peares to be ſo, and it is reaſonable, that the Meſne 
who offended not, ſhould not ſuffer lofſe. 2. It 
ſhall be holden imediatl y of the Abbot, and me- 
diatly of the King. 


Wheelers Caſe, 43. Eliz. in Scaccario, foe 6. 


fe King grants Land Tenendyum by a Roſe, Pro 
ommbus ſervitijs, this is Socage in chiefe, and 
the tenure ſhall be by fealty and a Roſe, and ( Pro 
omnibus ) is to be intended of other ſervices which 
the Law doth not implie. 


Reſolutions and Diverſeties when a barre 


in one ation ſhall be a barre in another. 


Ferrers Caſe. 41. Eliz. Com. Banco. fol. 7. 


| ]* one be barred by plea to the Writte, hee may 

have rhe ſame Writte againe;if by plea to the aQi- 
on of the Writre he may have his right a&ion : If the 
plea he to the aRion, and he be barred by Judge 
ment upon demurrer, confeſſion, or verdict, in per- 
ſonall aRions it is a barre for ever, and in reall a&i- 
ons he is put toa Writte of higher nature, as barre 
in afſize barreth one in Entry in nature of an aflize, 
but he may have an afſize of Mortdanmeſter,' &c. 


But barre is not perpetuall if thoſe who are _ 
aye 
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Spencers Caſe, 243 
hive not the meere right, therefore the heire in taile 
who is barred ſhall have the ſame a&ion , fo of the 
© || ſyccefſor of a Parſon, if he doth nor pray in ayde of 
the Patronand Ordinary : He who loſt by default be- 
" fore the Statute of Weſtminſter 2. cap. 4. was put to a 
© | write ofright,and if he could nor have this Writte, 
P* Þ he was without remedy 2 In caſe where a Writte of 
Tc | Entry in the poſt lyeth now, no remedy was before 
© | the Statute of Marlebridge, cap. 29. but a Writte of 
tight, See there divers inconveniences which inſue 
upon the breach or alteration of the auncient and 
fundamentall rules of the Common Law : 1atereff 
Rejublice ut ſit finis littum, ; 


To wal : : oy ; | 
d | Where a Writte ſhall be brought by 
» Journeys accounts. BE, 


Shencers caſe. 46. Eliz. Com. Banco. fol. 9. 


'e Fa formedon abate for undue ſummons , the de- 
mandant may have another by Journeys accomprts. 
I,Rejol. If a Writte abare by default of the deman- 

dant himſelfe, he ſhall not have another Writte by 

Journeys accomprs, otherwiſe it is if by default of - 

the Clerke or Sheriffe as in this cafe : If a Writte a- 

M bare for nontenure of all, he ſhall not have, &c. bur 

1. | f@Pracipe abate for non-renure of parcel, he ſhall 
we another;ſo if itabate for joyntenancy of parc of 

the demandant he ſhall not have a new Writte, be- 

M cauſe he had notice, otherwiſe it is of the part of the 

tenant : And this Writte ſhall be alwayes betwixc 
the parties t6 the firſt Writte, and of the ſame quan- 

« | "Yofacres: A Judiciall Writte ſhall never be ſued 

4 Journeys accompts, becauſe ir ſhall never abate 

for forme. 2. The ſecond Writte is quaſt, a continu- . 
R 2 ance 


24.4 Jentlemans Caſe. 

ance of the firſt Writte, therefore all pleas which re- 
late to the purchaſe of the Writte ſhall be pleaded 
from the purchaſe of the firſt Writre,and coſts of the 
firſt Writte ſhall be recovered. 32..E. 3. Jouneys 
accomprts-' 16. 15. dayes wete allowed. | 


Fentlemans caſe. 25, Elix. concerning Tudges of 
Courts. fol. 11 


be the Hundred Courts the Sutors are Judges, in 
the Court of Pypowders , the Steward 1s Judge ; 
In a Leer, the Steward is Judge 3 In a Court Baron, 
the Sutors which are by the common Law areJudges, 
Rex ſeHatoribus Curie, (5c. Vobis mandamus, C9. ad ju- 
dicium reddendum, gyc. procedatis + bur in Rediſſeiſin 
the Sherifte is Judge, by the Statute of Merton. cap.3. 
and in the Tourne, 


Morrices caſe. 275. Eliz. Com, Banco. fol. 12. 


JT was adjudged, that after the a& of 28. H. 8. ca.1. 

although joyntenants be compellable to make par- 
tition by Writre, as well as Copartners,yet they may 
not make partition by words, as Copartners may doe 
by the common Law. If two joyntenants make par- 
tition by Writte, the warranty remaineth, otherwiſe 
It is if it be by deed by Conſent, 


Caſes of pardon. 23. Eliz. fol. 13. 


RUrton Parſon of I5bsck in Leic: was deprived Ano 

12. £], for committing Adulterije, and afrer by 
the generall pardon 2. Apr. 13. El. the oftence of a- 
dulterie { int. alia) was pardoned, before the 14. of 
February then laſt paſt. And ir was aid, that before 
the pardon, that c17men adulterij pred. tranſtuit in rem 
judicatam, 


CEE 


Arundells Caſe, 245 


judicatam, and therefore the ſentence ſhould remaine 
in force 3 And therefore untill the ſentence were re- 
yerſed the deprivation was in force. But it was reſol- 
ved, that Barton by vertuc of the ſaid pardon is be- 
come Parſon againes withour any ſentence declaring 
the ſaid deprivation to be voyde 3 For by the pardon 
the adultery which was the cauſe of the fentence 15 
diſcharged, and by conſequence, all that which did 
ſtand or depend upon the ſame foundation is alſo 
diſcharged, vide 20. EI. Dier. fot 

| A. was-bound in a Statute of 20. [/. to B. B. fued 
Execution, and the Lands of A. were delivered in 
Execution, and after B. maketh Defeafance to A. by 
Indenture, thar if A. doe pay to B. 8.17. at a certaine 
day, that then the Statute to be voyde ; And it was 
adjudged that although the Statute was executed, 
yet the Defeaſance of the Statute was ſufficient in 
Law to defeate as well the Statute, as the Execution 
thereof 3- For the Statute is the foundation of all, 
and if that be defeated, all that is builded on the 
lame, ſhall be defeated allo. 20. afſ. pla. 7. Burglary 
was excepted our of the generall pardon of 28. Ekx. 
by that the attainder of burglary is excepted,for the 
offence remaines after judgement,and is the founda- 
tion of it. 


Arundells caſe. 36. Eliz. Banco Regis. fol. 14. 


N Inditement of murther in King-ſtreete in W. 
and the viſne from W.. and it was vitious , for it 
ought to be from the moſt cerraine place, that is the 
Pariſh, for W. being a Citie it ſhall be intended that 


tis greater then the Pariſh, and therefore a new 


Venire facias was awarded. 


Y 


R 3. Treports 


246 Treports Caſe. 


t; Treports cafe. 36. El. Banco Regis, fol, 14, 


A Tenant for life, remainder in fee to B. both by | 


®* Deed indented, joyne in a Leaſe to Treport 3 the 
queſtion was, whether the ſame ſhall be adjudged in 
Law, the Leaſe of both of them or not ; And it was 
reſolved, that it was the Leaſe of A. during his life, 
and the confirmation of B.And after the death of A. 
it was the Leaſe of B. and the confirmation of A, 
and* becauſe the plainrifte had declared of a joynt 
demiſe of A.and B.it was adjudged againſt the plain- 
tifte in an Eje&ione firme. If tenant for life, and he in 
remainder joyne in a Leaſe, rendring rent, tenant for 
life ſhall have the rent during his life- 


Edens caſe. 37. Eliz. Banco Regis. fol 15, 


R ns paſſa by Letters parents ſhall be tryed where 

the Land is, & not where the patent beares date, 
for the Patent is not traverſed, but the efteR of the 
1/ſae is, whether the Queene had the ſaid Land to 
grant Or not, | | 


Colyers caſe. 37+ Eliz. Com. Banco. fol. 16. 


| ON demiſerh to his daughter for life, and after 

'ro his brother, paying 20. s. to ). S. the bro- 

ther had fee for the ſumme to be paid by him, for 

otherwiſe he may pay the 20. s. and die without ſ# 

tisfa&ion 3 bur if the payment be ro be made out of 

the profits of the Land, he ſhall have bur for life, 
{or there he can be at no prejudice. 


Wildes 
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Wyldes caſe. 41. Elix. Banco Regis. fol. 16. 


| | þ Man deyiſeth Lands to the husband and the wife, 


and to the children of their bodies 3 The queſti- 
on was » whether they have an eſtate for life, or an 
inheritance in raiſe. And it was reſolved, that if they 
had children at the time of the Demiſe made , then 


| they had but an eſtate for life 3 Bur if they had no 


children, then they had an eſtate of inheritance in 
taile, 


Sir Edward Cleeres caſe. 42. Eliz. fol. 17. 


A VMan is ſeized of three acres of Land houldea 7 

Capite, and maketh a Feoftment in Fee of two of 
them, to the uſe of hjs wife for her life 3 and after 
maketh a feoftment by Deed of the third acre, to the 
uſe of ſuch perſons, and of ſuch eſtate and eſtates as 
he ſhould limitt and appoint by his laſt Will in wrt- 
ting ; And afterwards by his laſt Will in writing, hee 
Deviſed the aid third acre to one in fee 3 and if this 
Deviſe was good for all the third acre, or nor, or for 
twoparts thereof, or voyd for all, was the queſtion 3 
And it was adjudged, that the Deviſe was good 3 For 
the Feoffor by his laſt Will limitted the eſtates ac- 
cording to his power, reſerved to him upon the Fe- 
oftment,the eſtates ſhould take efte& by force of the 
Feoftment, and the uſe is dire&ted by the Will ; So 
a5 in this caſe the Will is onely direRory 3 Bur if he 
declared his Will by writing wichout any reference 
to his authoritie or power, as owner of the Land, 
and to limitt no uſe according to his power. In this 
caſe the Land being houlden 7n capite, the Deviſe is 
good for two parts, and voyd for the third part. If a 


man make a Feoftment in Fee of Lands 7n capite, to 


R g the 


2483 Packmans Caſe. 
with reference to the Feoftment , yet the Will is 
voyd for a third part 3 for a Feoftment to the uſe of 
his laſt Will, and to the uſe of him, and his heires is 
all one. ; | = 
In this caſe when the partie had conveyed two 
arts to the noſe of his wife, by his a executed hee 
cannot as owuer of the Land Deviſe any part of the 
refidue by his Will; and therefore becavſe he hath 
not an eleftion, as in the caſe put before, whether to 
limit according to his power, or Deviſe the ſame as 
owner of rhe Land, ( for in the caſe at Barre as ow- 
ner of the Land, ( having conveyed two parts to the 
uſe of his wife,-) he cannot make any Deviſe, ) The 
Deviſe of neceſfitie muſt inure to a limitation of the 
uſe, otherwile the Deviſe ſhould be altogether voyd. 


' Packmans caſe. 37. El. Banco Regis. fol. 18. 


Ilfen brought an ation vpon the caſe upon a 

trover againſt Packman. . The caſe was thus 3 
A man dyed inteftate, and the Ordinary committed 
the adminiſtration tc a ſtranger, and after rhe next 
of kindred of the Decedent ſued out a Citatio in the 
Coutt Chriſtian,to have it repealed,and(pendente lite) 
the adminiſtrator to defeate the plaintifte ſelleth the 
p00ds of the decedent to the defendant » and after 
the Letters of adminiſtration were revoked by ſen- 
rence, and the firſt ſentence anulled and made voyd, 
and the adminiſtration granted to the plaintifte. And 
it was reſolved , that the ation did not lie ; and in 
this caſe the diverſitie was houlden, herweene a ſuite 
by Citation, for to countermand or revoke the for- 
mer adminiſtration, and an appeale, which is alwayes 
a reverſing of a former ſentence; for an appeale doth 
{uſÞend the former ſentence, otherwiſe of a Chain 

| n 


the ule of his laſt Will, although he Deviſe the Lang 
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Gregories Caſe. 249 
And in this caſe becaple the firſt adminiſtrator had 
the abſolute properrie of the goods in him . withont 
queſtion he way ſel] them ro whom he will, and al- 
though the adminiſtration be revoked afterwards, 
yet that cannor.defeat the Sale. . Bur if the fale or 
gift be by covine, it is voyd againf{ Creditors by the 
Statute of 13. £1. but it is good againſt a ſecond ad- 
miniſtrator. And if an adminiſtrator waſt the goods, 
and afrerwards the adminiſtration is granted t51 ano- 
ther, yer every debtor ſhall charge him in debr. An 
adminiſtration may be granted upon condition, and 
whatſoever the adminiſtrator doth before the condi- 
tion broken, 15 good. 


Gregories caſe. 38. El. Banco Regs. fol. 20. 


VErba equivoca (& in dubio poſeta,intelliguntur in dignio- 

ri ( potentiort ſenſu, ſecundum excellentiam, as if the 
ſpeech be or writing of }. S. generally it ſhall be in- 
tended of the father, where the farher and ſonne are 
both of a name 3 and if it be of two Brothers both of 
a name, ir ſhall be intended of the eldeſt , for theſe 
are more worthy 3 ſo where the Starure of 4. & 5. 
Phil. & Ma. ſpeaketh in any Court of Record. it ſhall 
be intended of the foure Courts at Weſtminſter, be- 
cauſe the Rings Attorney is attendant there. 


Michelbornes caſe. 38. Eliz. Banco Regs. - fol. 21. 


J fe Court of Marſhalſea, doth onely hould plea 
of ations of treſpaſſe, within the verge, if the 
one of the parties be of the Kings houſhold, and in 
contragts and Covenants, where boch parties are of 
the Kings houſhol4, and of none other ations, nor 
perſons, by the AR of Articult ſuper Chartas. 28. E. 1. 


Butley 


| 250 Butler &* Goodalls Caſe. 


Butler & Goodalls caſe. 40. El. Banco Regis. fol. 21 


was reſolved upon the Statute of 21. H. 8. that 
2a Parſon of a Church ought to ſtay and be Com- 
morant upon his ReQorie (* viz. ) upon the Parſon» 
age-honſe, and not in any other houſe, although it be 
within rhe Pariſh, bac lawful! impriſonment without 
covine, isa good excuſe of non-refidence : alſo if 
there be no Parſonage-hounſe, for zmpotentza excuſat 
Legem; alſo fickneſſe without fraud, if the patient 
remove by advice of his Conncell in Phyſicke bma 
fide, for better aire, and recovery of his health. 


Ambroſia Gorges caſe. 40. El. fol. 22. in Cur. Wardorum. 


JT was reſolved, that the Father ſhall have the 
Wardſhip of his Daughter and heire apparent, ſo 
long as ſhee cominuerh his heire apparent; But when 
the Father hath iffne a ſonne , rhen ſhee ſhall be in 
ward to the Queene 3 for then he is heire 'apparant, 
and not the Daughter. Ambroſia was davghter of Sir 
Arthur Gorge by Devglas, Daughter and heire of Vi- 
count Bindom, and was married to Francis Go-ge, 
which Francis dyed, when Ambroſra was of ten yearcs 
of age. It was refolved alſo that the Queene not- 
withſtanding the faid marriage , ſhould have the 
Wardfhip of the fa'd Ambrofra ; for it was nor a com- 
pleat marriage, becauſe to every marriage there 
ought to be a conſenr ; For conſenſus non concubitus fa- 
cis matrimonturmn, C5 conſentire non poſſunt ante annos nub1- 
te: ; And upon conference had with the Civilians, it 
was agreed after ſuch a marriage, if the hn:band and 
the wife marry again,it ſhall not be counted Bigamie 
And 3o. E. r. tir. Gard. 156. if the anceſtor marry 
his heire infra annos mubiles, and dye, the Lord ſhall 
recover 


Marqueſſe of Wincheſters Caſe. 2571 
recover the body of the Infant , becauſe the heire 
may diſagree 3 It was agreed, that the grandfather 
ſhall not have the wardſhip of the ſonne within age, 
the father being dead in his life time. 


Marqueſſe of Wincheſter his caſe. 41. Eliz, 
fol. 23. in Banco Regis. 


BY the Law it is not ſufficient, that the teſtator 
be of memory ( when he makes his Will,) to an- 
fyer to ordinary and uſuall queſtions , bur he ought 
to have a diſpoſing memory, ſo as he is able to make 
difpofirion of his Lands with underſtanding and rea- 
ſon. And this 1s ſuch a memory, which is called ſafe 
and perfe& memory , *otherwiſe a Prohibition lyeth 
at the common Law generally , to ſtay all the pro- 
ceedings in the ſpirituall Court,as the probate 2 
Will,&c. untill this Suggeſtion be tryed at the-com- 
mon Law. | ME, | 


Reades Caſe, 42. Eliz.' banco regs. fo. 24. 


N trefpaſſe the Defendant makes Title, for that A. 
W. was ſeiſed in fee, and leaſed to him;rhe Plain- 
tiffe maketh title by diſcent, and rraverſeth the 
Leaſe and good, for it may be true, that A. W. was 
ſeiſed, and yet thar a diſcent was caſt to' the Plain- 
= therefore the Leaſe is moſt materiall to be tra- 
yerſed. | 


Helyars Caſe, 41. Eliz. banco regis. fo. 24+ 


JN a Replevin the Defendant avowerh by grant of a. 
rerme by I. A. to S. from whom he claimerh, rhe 
Plaincifte pleads in barre that I, A. married T. who . 
by a former deed granted the terme to the plaincilfy | 
| and 


252 Ruddocks Caſe, 

and traverſeth the grant made to S. and vitious, for 
he who claimeth by the firſt aſfignement ſhall not 
traverſe the ſecond, but he who claimes by the ſe 
cond ſhall traverſe the firſt. Bur the firſt Feoftee 
ſhall trayerſe the laſt feoffment, and the laſt feoffee 
ſhall not traverſe the firſt feoffement, becauſe fee 
may be gained by diſſeifin afrer the firſt feoffement, 
bur a Leaſe for yeares caanor. " 


Ruddocks caſe, 41. Eliz, banco regis, fo. 25. 


] Nreplevyn againſt fix rhe Plaintiffe recovers, the 

Defendants bring error, the Plaintifte pleads the 
releaſe of one of them not good - Where diverſeare 
ro recover a perſonall thing, the releaſe or default of 
one barres all, but not where they are to diſcharge 
themſelves of a perſonalty, if they are compelled to 
Joyne, as in error” and attaint, otherwiſe in Ontlary, 
becauſe not compellable to joyne, for where they 
are to diſcharge themſelves, they have no joynt in- 
tereſt, and although they ſhall have their damages 
againe> it ſhall be intended that they paid them of 
their ſeverall goods, otherwiſe it may be doubted, 
1# Execution had beene made of goods, which they 
have joyntly. 


Sharps caſe, 42. Eliz. fo. 26. com. banco. 


JF a man make a feoffement in Fee, or a Leaſe for 

life, and ſay to the Feottee ( being eyrher on the 
Lands or within the view) Enter into this Land and 
enjoy the ſame, according to this deed, &c. this 1s 4 
good livery, but the delivery of the deede upon 
the Lands without any further ceremony or ſaying» 
doth not amount to a livery. - Throughgoods Cale. 9. 
Faceb, in the nineth Booke, The aRuall delivery pr 
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Souldiers Caſe. 253 
1 Writing, ſealed to the party without any words, is 
a good livery, but not a livery of feifin, although the 
Party be upon the ground, | 

If I deliver adeede unto the feoffee or Leſſee of 
the Mefſuage, mentioned in the deede in the name 
of ſeifin of the faid Mefſuage, and of all the Lands, 
renements,&c.in the ſame contained, or other ſuch 
like words, without any ceremony, or at done, this 
ia good ſcifin. 9: 


The Caſe of Souldiers. 43. Eliz. fo. 27. 


T** Statutes of 59. H. 7. cap. 1. and 3. H.8, cap. 
s. againſt Souldiers who run away, are as 
perperuall, for the word King includeth all his ſuc- 
ceſſion, and a gift to the King inureth to his Succeſ- 
ſors, | 


Vicouut Mountagues Caſe , 43. Eliz. in Scaccay, 
fol. 29.” | 


Icount M. with Licenſe of the K. ſuffers a recove- 
ry to B. and D. ro uſes with power of revoca- 
tion and limitring of new, and revokes and limits 
new uſes, the Ring ſhall have no fine for aliena- 
tion. 

1. Reſolved, if the King doth licenſe to alien to 
one, and alienation is made to the uſe of another,the 
King. ſhall not have a fine, far although that the 
King was not informed of his Tenant, yet the uſe is 
executed by the Srarute of 27. H. 8. which can doe 
no wrong, and rhe proviſo in the Stature, that a fine 

ſhall be paid for executing of uſes, is to be intended 
of nſes raiſed by Covenant, or declared upon a Fine, 
Feoffement, &c. when no Licenſe of alienation is 


obtained. 


2, Al- 
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254 Greenes Caſe, 
2. Although that by. revocation, and new limit- 
ration of uſes, the tenant of the Ring be alrere, yet 


no fine is due, becauſe all arifeth out of the eſtate of 
B. and D. which was made with Licenſe. 


Greenes Caſe, 44. Eliz. banco regis. fel. 29. 


Enant for life, ofa Mannor to which an adyoy- 
ſon is appendant, the remainder in Fee tol. S. 
preſenteth one, whoat the ſuite of the Tenant for 
life is deprived for not reading the Articles ; but no 
notice 1s given to the Patron, the Queene by lapſe 
Preſents the Defendant, Tenant for life, and his in- 
cumbent die,he in the remainder preſents the Plain- 
tifte Greene. who recovereth. 

1. Refolv. Although the Patron were party to 
the Suite, and ſo had notice, yet lapſe ſhall not in- 
curre without notice given by the ordina:y, as the 
Starute ſpeakes, and the notice ought to be ſpeciall, 
thar he did not reade the Articles, and therefore 
was deprived, and generall notice is not ſufficient. 

2. The Church js voyd;tpſo fa#o,by the Statute of 
13. Eliz. without deprivation. 

3. If the Queene preſent Ratione Lapſus, where 
ſhee is Patron, this is voyd, A fortiori, when ſhee had 
no cirle art all. 

4. The Patron is not put to a Quare impeiit, by 
preſenting him who read not the Articles, nor by 
Collation, bur by Collation of him who had right to 
Collare, the Patron is pur out of poſleſſton. 

$5. The Queene-may be put out of poſſeſſion ofan 
advowſon, becauſe it is tranſitory, but ſhee cannor 
be pur to a Writ of right of advowſon, for none cal 
gaine the Ihheritance from her by wrong. 


Boothi 65 
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Boothies Caſe. 255 


Boothies Caſe, 3. Jacobi. com. banco. fol. 30. 


T=* condition of an Obligation, is, to deliver an 

Obligation to the Obligee, and ro acknowledge 
fatisfattion, it muſt be done in convenient time; for 
ads tranfitory to be done to the Obligee, althongh 
aplace be appointed, ſhall be done in convenient 
time, and as of their narure locall, onghr to be 
performed in convenient time, if concurrence of the 
Obligor and Obligee be not requifite: Alſo here 
the delivery of the bond being tranfitory, and the 
acknowleding fatisfation ſuch an a& as may be per- 
formed in the abſence of the Obligee, they onght to 
be done in convenient time, without requeſt : bur 
if the A be locall, and their concurrence neceffary, 
the Obligor had time, during his Life, if not haſten- 
ed by requeſt : If the concurrence of the Obligor 
and a ſtranger be neceflary, it ought ro be done in 
convenient time, if concurrence of the Obligee and a 
ſtranger, it onghr to- be haſtened by requeſt : And 
alwaies, if the A to be done is not for rhe benefir 
of the Obligee, bur a labour ro the Obligor, or a 
ſtranger, there he had time during his Life. 


 Fitz-Williams Caſe, 2. Jacobi. banco. regis. fol. 32. 


Aron and Feme Tenants for life,and ro the heires 
of the body of the Baron, the Baron fole is 
yvouched, in a common recovery, the taile is barred. 
Copledicks Caſe, 3. Report. 2.Reol. If Tenantin raile 
uffer a recovery to his owne ule, the remainder to 
his wife with diverſe remainders over, with power of 
revocation and limittation of new uſes by any ſuch 
writing, he revoketh all the remainders except that 
to his Wife, and by the ſame deede limics new on ; 
is 


256 The Biſhop of Bathes Caſe, 

this is good, for by any ſuch writing ſhal be inteng- 
ed the fame or any ſuch, and it may be. by the ſame 
deede, for, firſt it takes efte& as a revocation. 2, By 
limitration of new uſes, and there are not more ijy- 
ſtances then one in it. Sec there Leaper &Wroths Caſe, 
cited 3o. El. to prove, that powers whereby the in- 
tereft of Strangers ſhall be changed , ſhall be taken 
ſtrictly, as a power to make leaſes for twenty one 
- Yeares, he cannor make a Leaſe for 21. yeares, to 
commence 7n Futuro. 


The Biba of Bathes Caſe. 3. Jacobi. com. banco. 
v. 34. 


He B. 18. H. 8. Leaſeth to E. and R. for fixty 
yeares, proviſo, if they dye within the terme, 
that the B. and hjs Succeffors ſhall reenter. E. dyes, 
the B: dyes, the Sncceffor Leaſes ro C. Cum poſt ſive 
per mortem oyc. predift. R. acciderit vacare, for fixty 
yeares with confirmarion. R. dyeth : Reſoly. every 
Leaſe ought to have a certaine beginning, and the 
continuance ought alſo to be certaine, eyther by 
Exprefſe number of yeares, or by reference to an ex- 
preſie certeinty, or where a Leaſe may be reduced 
oa certeinty by matter, Ex poſt fafo. Agreed, the 
ſecond Leaſe veſts preſently in poynt of intereſt, to 
_ take eftect in poſſeſſion at the erd of the firſt Terme, 
ifby none of the accidents rhe firſt Leaſe become 
voyd in the meane time, and then the Leaſe ſhall 
commence at the firſt accidentwhich doth happen 
and the Leſkee hath no EleRion, 
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Dean? of Worceſters Caſe, 257 
The Deane and Chapter of Worceſters Caſe. -3, 7a- 
cob1. fo. 37. 


Tie D. and Ch. ſeiſed of a Mannor in Fee, in*. 
which were Copy-holds grantable for three 
lives, for 8. s. 8. d payable quarterly, and herriota- 


ble, grant a copy-hold for the Life of three, reſer- 


ring the old rent halfe yearely, this is ot voyd by 
13. Eliz. cap. 1. Reſolved, the grant of a copy- 
hold for the life of 3. is good, for althqugh there 
may be an occupancy, yet itis not inconvenient; for 
an occupant ſhall be puniſhed in waſt. 2. Granr of 
a Copy-hold is a demiſe by the intent of the Sta- 
tute, for in Law it is a Leaſe at will. 3. The omiſl}- 
on of Herriot doth not make it voyd, becauſe the 
annuall rent is reſerved. 4. I: is ſufficient that the 
yearely rent be ref-rved twice mm the yeare, for the 
Sarute faith, yearly, which maketh a diftcrence be- 
bweene this Caſe, and the Lord Mountjeyes Caſe, in 
the fifch Report. 


Bellamyes caſe, 3. Facobi, com. banco. fol. 38. 


Leaſe upon condition, that rhe Leſſee ſhall nor 

alien withour Licenſe, Aſſignee of the Leſlee 
pleads that the Aſſignement was with Licenſe, and 
ſhewed nor forth the Deede of Licenſe. 1. Becauſe 
hedid nor claime by ir. 2. Becauſe the Licenſe 
was, Ex provtfione hominis, and not Ex 1aſtitutione legis, 
3. Becauſe it was executed and good. 


Henry Finches Caſe, 3. Jacobi. banc? regis. ſo!. 39. 


A Grant of a rent charge out of diverſe Mannors, 
&c. in rhe Pariſhes of E. and W. Aut aliht dichs 
| S ma* 


258 Sir Anthony Mildmayes Caſe, 
marerijs ſpeFantur, and out of Lands, which is not pars 
cell of any of the Mannors, theſe are not charged 
with the diſtrefſe, for, Alb: doth not charge more 
Land then is parcell of thoſe Mannors, bur all par. 
cells of the ſaid Mannors out of the ſaid Pariſhes. 


Sir Anthony Mildmayes Caſe, 3. Jacob. banco regis, 
fel. 49. 


1.R Eſfolved, a perpetuity is againſt the rules and 

pollicy of the common Law. 2. It is 1impof- 
fible that an eſtate tayle ſhall ceaſe, before that Te- 
nant in taile dyes withour iſſue, and an eſtate cannot 
be made to continne as to one, and determine as 
to another except by Statute. 3. A gifrin raife upon 
condition that he ſhall not ſufter a common recove- 
Ty, 1s voyd, becauſe he had power by the Law. 4. Ir 
is a voyd ſaying, that his eſtate ſhall ceaſe, if he goe 
abour, &c. for, Non officit conatus niſl ſequatur effeti. 
Alſo, many ambiguities will ariſe thereupon. becauſe 
the Law doth not define it, and it is fo uncertaine, 
_ that 15 not traverſable. 


Blakes Caſe, 3. Jacobi. com. banco. fo, 43. 


N accord with ſatisfaction is a good barre 1a 
Writ of Covenant, becauſe the dury accrueth 
not meerly by the deede, but by a rorte ſubſequent, 
together with the deed, andjr is a good barre 1n an 
attaint, becauſe this is not founded vpon the record 
onely, but npon the falſe Oath alſo: In all caſes 
where an arbitramenr is a good Plea, an accord with 
fatisfaGion is alſo, and ſo generally in.all Actions 
where damages onely are to be recovered. 


Higgns 
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Higgins Caſe, 259 | 
Higgins Caſe, 3.Jacob, com. banco. fo. 44. 


[ a man have judgement upon an Obligatioti, ſo 
long as this judgement is in force, he may nor 
havea new aRion upon the ſame Obligation. For: 
Intereſt reipublice ut ſit finis litium QF infirotum in jure ve-- 
probatur. A Statute Staple is but an Obligarion re» 
corded, and one Obligation cannor drowne another, 
athough they be both for one Debr,and the Obligee 
may chooſe upon. whither he will bring his Action. 
IL H. 4. and 2. Jac. Sir William Cornewalles Caſe, and 
Branthwaytes Caſe, ' and in every judgement, the De- 
—_— is amerced, and fo he ſhall be amercedzin In* 
nitum, 


Dowdales Cafe, 3. Jac. com. banco, fol. 46; 


p* Debt againſt an Executor, the Defendant 
pleads » fully adminiſtred, the Plaintitte ſaith, 
= he hath aſſers ar E. the Jury found aſfſers in Ire- 


_ T, Refol. when the place is materiall rhe poynt 
niſſue cannor be found in another place. 2. Where 
the place is named but for conformity aſſers may be 
lound in another County. 3. In a generall iſſue, 
he Jury ſhall finde all materiall locall things in ano- 
ther County. 4.The Juryiby a meane ſhall trie locall 
things in another County. asa releaſe in a' forreigne 
County, the Jurors ſhall afſefſe damages for the pro- 
fits ofthe Land in the other County. Mult a concedun- 
turper obliquum gue non, (5c. bur in caſc of felony, the 
Tryall ſhall be where the offence was done. 5. The 
finding of affers is the ſubſtance; and that ir is in Ire- 
land is ſfurpluſage; A thing done beyond the To 
| S 2 a 


260 Boſwells Caſe. 
ſhall be tryed here, if the foundation of the Aion 
be here. 


- Buell Oſe. 5. Ja: bans regis Fi 48 


I a Luare impedit,zudgement was given, to remoye 
the iacumbenrt of the Queene, not party to the 
Writ who was preſented; pending the Writ. Reſoly, 
That by the common Law, by admiſſion, and infſti- 
zution, the Uſurpor.gaines the inheritance of the ad- 
vowlſon, without regard of the nonage of the Patron, 
becauſe he is in by judiciall a&, and the Biſhop ſhall 
be ſuppoſed not to doe wrong to the Patron, and 
the incumbent ſhall not be disturbed to excerciſe his 
funRion, but the King ſhall have a Qzare impedit at 
the common Law. Collation doth not put him who 
hath right to preſent, out of poſſeſiton, bur if one 
have right to Collate it doth, an infant by the Att of 
W. 2. c. 5. ſhall have a Quare impedit, if a man uſurp 
vpon an infant who had a Mannor, to which, &c. by 
diſcent, who ar full age infeofteth B. the Church 
voideth, &c. by the uſurpation the infant was out of 
poſſeſſion, and his right patſed not, and ſeems the In- 
fant is without remedy : If a Clerke commeth in by 
courſe of Law, this gaineth not the inheritance a- 
gainſt the right Parron who was not. party to the 
writ. The King ſhall not recover damages by this 
Statute, for he is not within the firſt branch, $7 tem- 
pas ſemeſtre rranſerit, nor within the ſecond Branch, 
for that depends vpon the firſt, yer he ſhall count to 
damages. An incumbent ſhall not be moved if he be 
not named in the writ, and if he be not admitred,&c. 
pending the wrir, and lapſe ſhall not- incurre if the 
Biſhop be named in the Writ, otherwiſe if he be 
not : If he who is preſented pending the Writ be 


by righciull Patron or not, yer he who recovererh in 
a 


10n 


Counteſſe of Rutlands Caſe, 26x 


a Luare impedit, . ſhall have a general! Writ to the Bi” 
ſhop, which he muſt execute of neceſtiry, and affer 
thar,the parties may try their tirles as the Law ſhall 
determine. 


Counteſſe of Rutlands Caſe. in the Starre-Chamber. 
3.- Jacobi. fo. 53. 


t the perſon of a Counteſle or a Baroneſſe may 
not be arreſted for Debt or treſpaſſe, for al- 
though in reſpe& of rheir Sex rhey may not fit in 
theParliament, yet they are Peers of the Realme, 
and ſhall be tryed by their Peers, Stat. 20. H. 6. 
Peers of the Realme may not be fworne in any in- 
queſt ; a Counteſſe in Marrying with a Husband, 
doth looſe her Name of a Conntelle. 

If a Baronefſe. &c. by Marriage, marry againe un- 
dr the Nobility, ſhee looſerh her dignity, bur ifſhe 
be Noble by Birth, or deſcent, yet whomſoever ſhe 
Marryeth, ſhe remaineth Noble 3 for Birth-right 
5Chara&er intelebilis,and that which is gained by 
Marriage, may alſo be loſt by Marriage. 

A Sheriftz ought nor to diſpute the Authority of 
Courts, but he ought to Execute the Writs to him 
dreged, for thereunto be they Sworne. Serjeant 
at Mace npon a cap. ad ſatisfactendum, came to the 
the ſaid Counteſſe in Cheapſide, being in her Coach, 
and touched her body with the Mace, and ſaid, Tar- 
reſt youu Madame at the Suite of $. and thoſe were all 
the words that were us'd, & thernpon compell'd the 
Coach- man to carry her unto the Counter-gate in. 
Wodſtreete,and the Sheriite tooke her into his houſe. 
In this Caſe it was reſolved, that the Sheriffe, Bay- 
liffe;&c.upon the Arreſt ought to ſhew at whoſe ſuite, 
out of what Court, for wha: cauſe it is, and when rhe 
proceſſe is returnable, and that this generall Arreſt 
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962 Lord Chandos Caſe, 


of the Counteſſe cannot be ſaid, that it was by force 
.of the ſaid Wrir of Execution, and that this Arreſt 
*was of the Serjeants owne head, without warrant, 
and againſt Law, and that the ſaid Counteffe was 
falſly impriſoned, but ſhe remained in the Sherittes 
caſtody 7. or 8. dayes, untill ſhee paid the Debt, but 
becauſe the Arreſt was by a fained Acton, entered 
In the Counter, the Serjeants were ſentenced. 


The Lord Chandos caſe. 4. Jacobi. fol. 55, 


'J * King grants to B. in taile, and in confſiderati- 
4 on of the ſurrender of the Letrers Patents by 
force, whereof rhe King is ſeiſed m fee , granteth to 
him and his wife, and to the heires of B. the reverſi- 
on paſleth, for the recital! thar the Ring was ſeiſed 
'm fee, was but the Collefion of the King, and no 
-part of the conſideration or ſuggeſtion of rhe party ; 
Ard when the King grants land in poi. 2", if he 
had but a reverffon this ſhall paſſe, for he «5 not de- 
ceived becaulc lefle palles then he intendee. 


Bredimans caſe. 4. Facobi. Com. Banco. fol. 56. 


Man deviſeth a rent for life our of a Mannor, 

3 and he devileth the Mannor for yeares, the ter- 
mer enters, and pays the rent, after the Terme, the 
deyiſee brings an aſt7e againſt the Terretenant. 
Reſol. Payment by leffee for yeares of the rent gt- 
verh no ſeifin to have an aflize. 1. In reſpe of the 
imbecillity of his eſtate. 2. He cannot give ſcifin 
becauſe he had not ſeifin, and therefore a Pracipe 
lyeth not againſt him becauſe he cannot render fer 
fin 3 but he may rake ſeifin to the vſe of him in the 
frechold : A diſeiſor may give ſeifin of a rent ſecke, 
becauſe he hath a freehold , ard it is lawfull. 3. A 
rent 


Gatewards Caſe. 2623 


ce Þ rent ſecke is cecus oF ficcus,cherefore it behoverh the 
ef} || firſt payment ( which giveth life unto ir ) ſhall be 
nt, © made by a Tenant of the freehold , and in this caſe 
za3 Þ being created by deviſe an Annuity lyeth not there- 
Fes © upon, otherwiſe if it be by grant : and Tenant of the 
wut © freehold ought to atrorne to a grant of ſuch a rent 
ed | over, therefore he ſhall give ſeifin : But ſeifin: by a 
Bailiffe is good, if ſeifin were had before within fixty 
yeares, and ſeifin given by Tenant at will is goods 
but ir ought to be pleaded as payment by the leffor 
himſelfe. If the King hath rent our of a ville to be 
ti- £ paid by all che Inhabitants, ſeifin alledged in gene- 
by £ rllwithout naming any is good. 


fi- Gatewards caſe. 4. Fac. in Com. Banco, fol. 59. 


” 0 claime common ratione Commorantie oF refiden. 
y 3 in villa de B. is not good 3 for no man may have 


he ©] interef.  ;ommon in reſpett of a Meſſuage, where- 
e- © inhe hatji no jntereſt 3 For cuſtonie ſhould alwayes 
extend tg that which hath certenty and continuance, 
and withont queſtion tenant in fee ſimple ought to 
preſcribe 3n his owne name , and tenant for life or 
yares, by elegit at will, &c. in the name of him that 
x, | fath the Fee, and he that hath no intereſt cannor 
-7- have any common, and none that hath any intereſt, 
he £ althcugh it be bur ar will, and onghr to have com- 
1t. | mon; but by good pleading he may enjoy the fame. 
oi- | No improvement might be made in any waſts, if 
he | this cuſtome ( viz. ) inreſpe& of habitation and 
ſn M Comorance ) ſhonld be allowed, for tenants for life 
pe | fr yeares at will , by elegit, by Statute, &c. of the 
<j- MW houſes of the Lord.ſhould have common in the waſts 
he | vfthe Lord, if this preſcription were allowed, which 
re; | Were inconvenient: ACnſtome that every Inhabitant 
n B. ſhall have a way over ſuch grounds, either ro 
S 4 rhe 


264. Catesbyes Caſe. 
the Church, or Markett, &c. is a good cuſtome, fo 
that is onely eaſement, arid no profit, and a way of 
pallſage may well ſequz perſonam 5 The Lord cannot 
claime common in his owne loyle. 

A diverſitie was taken and agreed upon between a 
preſcription and a cuſtome a pieſcription 1s alwayes 
alleeged in the perſon, aid a cuſtome ought alwayes 
to be alledgen th rhe Laad, for every preſcription 
ougin: 70 have by common intendment a lawful com- 
mencernent \ bur otierwiſ.. of a cuſtome, for that 
ought to be reaſonable, and ex certa cauſa rationabili 
aſitata, as Littleton ſairh 3 But it needeth not to have 
mrendment of a lawfull commencement, as cuſtome 
to have Land Deviſable,lor of the nature of Gayel's 
kinde. or Borough Engliſh. Theſe and ſuch like cu- 
{tomes are reaſonable, but by common intendment, 
theſe cannot have lawfull commencement, by grant, 
or act, or agreement, but onely by Parliament ; and 
the cuſtome-in the caſe at barre was repugnant,fcr it 
was alledged that the Cnſtome of the Towne was 
that every Inhabitant had nſed ro have common 


within a place in the Towne of H. which was another 
Towne. 


Catesbjes Caſe. 4%. Jac. fol. 6). 


0" moneths being halfe a yeare ( ſemeſtre ) is gi- 
ven to the Patron of an advowlon to preſent,and 
according to the Ralander and not after 22. dayes to 
a Moneth ; and the Statute faith, $7 temps ſemeſtre 
non tranſterit adjudicentur damna ad valorem, dyc.per dimi- 
dium anni; and being ambiguous,it ſhall be conſtrued 
for the benefit of the Patron, | 


Si 


Sir Moyle Finches Caſe, 265 


Sir Moyle Finches caſe. 4. Jac. Com. Banco, fol. 63. 


THe Lady ML. tenan!: for life of che Mannor of B. 
 * theremaindcr in fee to the Lady Finch, ſhee and 
yes | 5. her husband and D.leyyed a fine ro one of the de- 
yes || mceines, who grants and renders tO D. for 50. yeares, 

cion Y - thereverſion to S. and his wiſe and her heires,, with 

om- | proviſo jn the Deedes which directed the fine thar 

that M the reverfioner ſhall enter and hould Courts 3 And it 

abili was averred that this was knowne by the raame of the 

ave M Mannor of B. D. mak<rh his {onne of three yeares of 

me | age executor, and adminiſtration was: committed to 

el'-M R.T. S. and his wife levy a fine of all the lands of 

cu- the wile in R. except the Mannor of B. to the ufe of 

nts the feme for life, the remainder to Sir M. F. R.T. 

int, ) demiſeth to P. L. for ten yeares, Dame M. dyeth, 


and P. L. entreth, by vertue of a power of revocation 
rit and limitation of new uſes, S. with the alfent of the 
vas Ml Lady F. his wife limi:teth the uſes to one who ouſt- 
non eth P. L.* and makerh a ſeoftinent to the uſe of the 


her La: F. for life, the remainder to H. F. in taile, P. L. 

recnters, Dame F. dyeth, H. F. for rent. arreare di- 
ſtrainerh. | 

1. Reſo!. By the grant and render of the demeſnes 

the Mannox is d«ftroyed, becauſe in an inftarit the 


gi- ſervices and demeſacs are ſevered by at of the par- 
and ty ; but otherwiſe it is, if by act in Law, as upon par- 
5 tO titicn 3 ſo ir is of a1 advowſon appendant, &c. and 
tre upon partition many Mannors may be made of one, 
M1. but nor by the a& of the party. 2. B. is excepted 
ued by the aame of a Mannor. 1. Becauſe the intent of 


the parcies is ſo. 2. Exception of miſnoſmer ſhall 
nor ne favoured in Law. 3. It 1s ſufficient in Law in 
many cafes, thar a thing be reputed as it is named, 
2S1f azemainder be limirted ro a Baſtard by the 

| name 


Sit 
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name of ſonne of J. S. and as to that was objeRed, 
that this reputation is not time ont of minde, this 
needs not, if it be of convenient time as this was, for 
it was a Mannor revera before to levy a fine, and 
continue rhe name afrer, fo that this reputation is 
ſtronger having ſuch a ground, and repurarion ſer- 
yerh in Writts amicable;although nor in adverſarie. 

2. The leaſe made by the adminiſtrator durante 
minort tate» is good, becauſe the adminiſtration is 
generall, and not ſpeciall ro the benefit of the In- 
fant, bur howſocever this is gocd during the admini- 
ſtration. 

4. P L. inthe life of the Lady M. had but inte- 
reſſe Termini , ſo that arrernement cannot be in his 
life, but after the death of the La. Mo. by entry of 
the leſſee the 1everiion is in S. and his wife without 
attornement, becauſe attornement needs not, be- 
cauſe the reverſion is ſerled, and he hath no meanes 
to compell,&c. otherwile it is where an attornement 
may be had : and although thar P.L.lefſce of a leſſee 
of part cannot niake an expreſle attornement,yet his 
reentry ſhall be an atrornement in Law, ſo he who 
hath intereſſe termini, may make a ſurrender in Law, 
but no expreſle ſurrender , and a man of non-/ane 
memory may make an attornement in Law, but nct 
an expreſſe attornement. 


' The Lord Darcies Caſe. 4. Jacobi Com. Banco. fol. 70. 


Ender is not neceffary to have the ſingle value of 

the heire male or female 3 but the heire female 
ſhall not forfeit the double value, becauſe the Statute 
of Merton is ft ſe mauitaverit art the age of 14. yeares, 
&c. at which time the heire female is out of Watd : 
and where by the Statute of Weſtm. I. cap. 22. it 15 
provided that the Lord ſhal have two yeares to make 
| 4 
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a Tender, it giveth not the double valoe, but if he 
waive the rwo yeares, he ſhall have the value with- 
out Tender 3 quia de mero Jure, (5c. 


Burrells caſe. 5. Jac. Com. Banco. fol. 72. 


F the father make a leaſe by fraud and dyes, the 

ſonne ſells the land knowing or not knowing of ir, 
the vendee ſhall avoyd it. 2. If the father makes a 
leaſe to'the ſonne , who afligneth it over by fraud, 
the father dyes, the ſonne ſclls the land, the vendee 
ſhall avoyd it. 


Sir Drue Druries caf e. 5. Jac. Cur. Wardoy. fol. 73. 


E 7. granted to the Towne of Y. Qu:d omnes de 
* villa ortundi licet terras, qc. extra libertatem ville, 
(yc. temuerint in Capite, ſe maritare poſſint juxta libertates 
ville predifFe : R. D. dyed ſeiſed of a houſe parcell of 
1 Monaſterie, diſſolved in the time of H. 8. houlden 
in Capite,the King grants the wardſhip of his ſonne to 
the plaintifte,and makes the Ward Rnight,the plain- 
tifte brings a valore Maritagi). 

The Charter doth not diſcharge the defendant ; 
1. Becauſe it is juxta libertates ville predif”. and the 
liberries are not ſhewed. 2. This Charter cannot ex- 
trend to a Tenure created in the time of 7. 8. 3. It 
is not ſhewed that the defendant was borne within 
the Towne. 

I. Reſol. If the heire in Ward be made a Knight 
he is out of Ward for his body , becauſe by mtend- 
ment he is able to doe Knights ſervice, otherwiſe if 
made a Nobleman. 

2. By the death of the tenant the value of the 
marriage is veſted in the Lord , and cannot be deve- 
ſted by Knighthood, &c, 

2. Is 
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3. Ifhe be Knighrtedin the life of his aunceſtor, 
he ſhall nor be in Ward at all. | nn 
4. If making of the heire in ward Knight ſhall de- 
veſt the value, it will be prejudiciall to the SubjeR, 
and to the King, for none will buy their Wardſhips. 
s. After Tender and refuſall if the heire be made 
Knight, and marry , he ſhall not forfeite the double 
value, becauſe he is out of Ward , but immediatly 
the Lord ſhall have a Wricte de valore maritagh. » 
This was the laſt Caſe that Sir John Popham chiefe 
Juſtice of England, &c. ever Argued. 


Sir George Curſons caſe. 7. Jac. Cur. Wardor. fol. 75, 


Sir W. L. ſeiſed of a reverſion expeRant upon taile 
 ( made to his ſonne ) of land in Capite, Covenants 
ro ſtand ſeiſed to the uſe of his neece, the ſonne dy- 
eth, the King ſhall nor have primier ſeifin. 

I. Reſo). It was Collufion apparent within the 
Statute of Marlebr. cap. 6. to infeofte the heire appa- 
rent ; and if he infeofte others upon Colluſion aver- 
rable ; but no averrement ſhall be where the re- 
mainder or reverſion is left in a ſtranger , or upon a 
Devile. 

- 2, Orotherwiſe to diſpoſe in the Statute of 32. 
H. 8. have relation to wills onely , for before the 
Statute every man might difpoſe of his lands by alt 
EKecnred. 

3. The Clauſe ia the ſaid Sratnte which ſaveth pri- 
mier ſeifin to the Ring, hath relation onely to aQs 
executed, for the King ſha!l have withour thar pri 
mier ſeifin of the third part not deviſed, but without 
that he ſhall nor have it of any part conveyed by a(t 
EXecured. 

4. If the grandfather convey land to the ſonne 
hving the fatier, his is ont of the Statute, otherwie 

1 


Bullens Caſe. 269 


**rHe father be dead: and ſo a gift to a Collaterall 
Kinſman, who is not heire apparent, is out of the 
trature, for none will ( by intendment ) difinherir 
his heire to defeare the King of the Wardfhip, or _ 
rimer ſeifin, and fo is the experience of the Conrt 


of Wards. 
Bullens caſe. 5. Jacobi Com. Banco. fol, 97. 


T”= Lord may have a certeine ſumme pro certo le- 
4 te, for it ſhall be jnrended ir was granted at the 
fiſt by purchaſe of the Leete for the eaſe of the Te- 
nants, and in conſideration of the Lords claiming of 
irat his owne coſts every Eyre : The ifſue was if the 
plintiffe was a chiefe pledge, and by ſpeciall verdi& 
he was found a Refiant, and certified by the. chiefe 
pledges to be a chiefe pledge, and was amerced for 
his defau{r. It ſeemeth he was not, Sed materia pre- 
af conſopita fuit in arbitrio, See 3o.E.-3.23. of franke 
pledges. 


Lond Abergaventes caſe. Com. Banco. fol. 78. 


A Judgement in an aRion of Debt is had againſt 
a joyntenanr for life, who afrerwards releafeth 
to his companion all the righr, &c. yet that moyrie 
is liable to the Judgement, and ſo it is of a rent 
charge during the life of the Relealor. 


Sir Edward Phyttons caſe. Com. Banco. fol. 99. 


E Xecutors may take benefit of the Kings generall 
\ pardon, by which is enaRed that all Subje&s of 
the King, their heires,Succeſſors, Executors and Ad- 
miniſtrators, ſhall be acquitted and diſcharged of all 
oftences, contempts, &c. and thar ſhall be expound- 
ed 
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ed moſt beneficially for the Subje&. And further 


doth give and grant all goods, Chattells, Debts, &c.. 


forfeited 3 And prohibiteth any Clerke to make out 


any Writte, &c. Provided that every: Clerke may. 


make forth cap.ut. at rhe ſuite of the plaintifte againſt 
perſons outlawed, to the intent to compell them tg 
anſwer ; and that the partie ſhall ſue forth a ſcir. fac, 
before the pardon in that behalfe ſhall be allowed ; 
which is as much to ſay, having regard onely to the 
Plainriffe'; Bitin regard of the King, it is an abſo- 
Inte pardon, and | rw of his goods, and he js a per- 
- ſon inabled againſt the King. but nor againſt the par- 
tie plaintiffe. And every perſon by himſelfe, or his 
Atturney, may plead this a& for diſcharge : Execu- 
tors ſhall have reſtitution upon the Statute 21. A. 8. 
Alſo Adminiſtrators ſhall haye a Writt of error upon 
the Statute 27.El. as was adjudged in the Lord Mor- 
dants caſe, 36. El. And yer theſe Statutes ſpeake one- 
ly of the partie, and nor of the Executors or Admi- 
niſtrators,& becauſe no Writt can be againſt Execu- 
tors, they may plead it without Procelle, 


The End of the Sixth Booke. 
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THE SEAVENTH BooOKk. 


Poſtnati. 
Calvins caſe, 6. Facobi Banco Regis. fol. 1, 


C. By his gardian bringeth an aflize, 
the defendants fay: the plaintiffe oughr 
@ notto be anſwered Quia eff altemgena 
us natus $®. Novembris Anno Domini Regis 
RIS Iy Anglie, (5c. tertio apud. E. infra.regnuns 
Settie ac-infra ligeanciam Domini Regis Regni ſui $. ac 
extra ligeanciam Regm ſul Angl. (5c. the plaintifte de» 
murrerh, 

The Caſe was Adjourned into the Exchequer 
Chamber, and was argued by two Juſtices every day 
and by the Chancellour, and reſolved by the Chan» 
cellour, and a!l the Juſtices ( except Walmeſley and 
Fifter ) that the plainrifte onght ro be anſwered. 

For theſe fix demonſtrative Concluſions drawne 
from the Law of Nature, the Law of the Land, Rea- 
ſons of State, and Authorities of Records and Booke 
Caſes. | 

I. Every one that is an Alien by birth, may be, 
o& might have been an Enemy by accident ; bur C. 
could neyer be an Enemy by any accident whactfoe- 
ver ; ergo, no Alien by birth. 

2. Whoſoever are borne under one naturall lige- 
ace, due by the Lay* * * gature to one Soveraigne, 
are 
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are naturall-borne Subjects ; But C. was borne under 
one, &c. ergo, a natura!l borne Subje. | 

3. Whoſoever is borne within the Kings prore&i- 
on, is no Alien 3 But C. was borne under, &c, ergo, 
he is no Aljen. | 

4. Every ſtranger borne, muſt ar his birt? be ej- 
ther amics Of imimicus 3 but C. ar his birth could nei- 
ther be amicus, nor mmicas, becauſe he was ſubding, 
ergo, no ſtranger borne. | 

5. Whatſoever is due by the Law of man, may be 
altered, but. naturall legeance of the Subje& to the 
Soveratgne cannot be altered 5 ergo, not due by mans 
Law. 

Laſtly, : whoſoever -at his birth cannot be an alien 
to the. Ring of E. cannot be an alien to any of his 
Subjeds of E. bur C. art his birth could be no alien 
tO the King of E. Ergo, he cannot be an alien to any 
of the Sabjects of E. the Major and Minor bottr be 
Propoſitiones perſpicue vere, and although Alienigena di- 
Citur ab aliena gente : yer-that 1£ all one, as Aliene [i 
geantie, and arguments drawu:- from Etymologie are 
feeble, for Sepenemero ubi proprietas verborum attenditur 


ſenſus veritatis amittitur, yet when they agree with . 
Law, Judges may uſe them for Orrament,and drerle 


inconveniences would follow, if the Plea againſt the 
Plaintifte ſhould be allowed : For fiſt, ir makethle- 
geance locall, wereupon ſhon!d follow , firſt that le- 
gcance which is univerſall, ſhon!ld be confined within 
locall limits, 2. That the Subie& ſhould nor be 
bound-to ſerve the King in Peace or in Warre out of 
thoſe. bounds. 3. It ſhovld ilVegitimate many, 
which were borne in Gaſcayne, Guyan, Normandy, &c. 
and diverſe others of his Majeſtics Dominions whilſt 
the fame were in avall obedience. Ard laſtly, this 
ſiravge and new deviſed Plea inclineth roo much to 


countenance thar dangerous and deipezate error of 


tne 
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the Spencers. ( viz} ) Thar Homage and Oath of le- 


geance, was more by reaſon of the Rings Crowne, 


(that is, of his politique capacity ) then by reaſon 
of the perſon of the King, which was condemned by 
two Parliaments, one jn the Reigne of E. 2. called, 
Exilium Huganis le Spencer, and the other in 1. E. 2, 
c4p. 1. No orie Opinion in all our Bookes is againſt 
this judgement : The Lord Chancellonr and 12. of 
the Judges, concurred in one opinion. herein, and 
not in any remembrance ſo Honourable, and Intelli- 
gent an Auditory as was at this Caſe. 


Bulwers Caſe, 27. Eliz. fal. 1. 


H H. recovered againſt the Plaintiffe in the com- 
* mon place, and dyeth. the Defendant in the 
name of H. Ourlawed the Plaintiffe who brings an 
Aion of the Cafe in N. where the firſt A&jon was 
brought, and recovered, for there was the viſible tor- 


te; when matter in one C:unty dependeth upon 


matter in anorher County, the Plaintifte may. chooſe 
in which County to bring his Aﬀtion ( except that- 


the Detendant- upon generall ifſue pleided, may be 


prejudiced of his Triall, ) as if rwo conſpire in one 
County, to Endite one in another County and doe it, 
an Aﬀtion may be brought in either, but if he be.in- 
dited, bur not by them,” there ir ſhall be brought 
where the conſpiracy was. If Manaſſe be made in 
E, whereby my Tenants recede into L. an Adtion 
ſhall be brought in E. if an a&ion be founded uport 
two things, marteria'l and traverſable in two ſeverall 
Counties an action may be brovghr in any of them. 
An Annuity . granted in one Connry to be paid in a- 
nother, the AGion ſhall be bronohr where the grant * 
was, he who is robbed may have an appeale of fclo- 
ny, 1n every County where the goods came, _ 
p | | FO 
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robbery where the fat was done onely : A leaſe 
for yeares in one County of Land, in another, Debt 
ſhall be brought, where the Leaſe was made,and waft 
where the Land lyerh, every A&tion which concer- 
neth the liſe of a man ſhall be brought where the 
oftence is commirred : Every iſſue which ariſeth up- 
on an Aion in which Land ſhall be recovered, ſhall 
be brought where the Land lyeth, as inright of ward 
of Land or body, or intrufion of wird, and forfeiture 
of Marriage, & Valore maritagij,and Quare impedit, but 
raviſhment of ward, where the raviſhment was, andy 
Quare non admiſit where the refuſall was, before the 
Statute of 7. R. 2.c. 10. an Adtion for Land in di- 
verſe Counties, or for common in one County ap- {© 
endant to Land in another County, ſhall be brought Wi 
by ſeverall Writs in both Counties, but now, Incm- 
finio comitatuum + a per que ſervitia ſhall be brought 
where the note of the fine is levyed. 


Sir Miles Corbets caſe. 27. Eliz. in Scaccario. fol. 5: 


PR Eſol: That the ſpeciall manner of Common in 

Norf: called Shacke,to be taken in arrable land at- 
ter harveſt untill ſowing begin is good. Reſol. alſoif 
-4n D. there are fifty acres, and in S. 100.1. who ought 
to intercommon for vicinage, D. cannot pur in more 
in their Common then ir will depaſture , and fo to 
eſcape reciprocally, for the originall cauſe of this 
Common was onely to preyent ſuits in Champun 
Countries. | 
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Caſes upon the Statute of 13. E. 1. 
of W. jncheſter upon hue and cry. 


 Sendill caſe. 27. Eliz, in Com. Banco. fol. 6. 


| Robbery for which the Hundred muſt anſwer 
by force of the ſaid Statute , is to be done o0- 
penly, ſo as the Country may take notice thereof 
themſelves 3 but a Robbery done ſecretly in the 
houſe, the Country cannot take notice thereof, for 
erery one may keepe his houſe as ſtrong as he-will at 
his perill ; For it was adjudged in Aſbpoles caſe, that 


Ithe partie robbed, needed not to give notice thereof 


to the Country.z For it may be that the partie rob- 
bedwas bound or maimed , &c. ſo as he could not 
make hue and cry to give notice. A robbery was 
done in Janvary preſently afrer the Snnne ſetting 
during day-light 3 and it was adjudged, that the 
Hundred ſhould anſwer for the ſame3for it was a con- 


- Wvcnient time for men to travell, or to be about their 


bufineſſe. One was killed in the Evening and eſca- 
ped, and by the common Law the Towne was amer- 
cd; for that was accounted in Law parcell of. the. 
Gy, and not of the night Bur by che Statute 27. E!. 
@4, 13. none ſhall have ation upon the ſaid Stature, 
except the partie robbed ſo ſoone as he may give no- 


tice of the ſame to any of the Inhabitants” of any 


Vilage, Towne, or Hamlet, next to the place where 

therobbery was done, and if they in purſuire appre- 

=_ any of the offenders, that will excuſe the 
owne, X 


T 2 Mil 
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Milbornes caſe. 29. Eliz. in Com. Banco. fol, 6. 


A Robbery was done in the morning ante lucem, 

the Hunered ſhall nor be charged, Cum quis fels- 
mice occiſus ſuit per diem, niſt felocaptus fuit tota villata illa 
" amercierur. 


The Earle of Bedfords Caſe. 29. Elig. fol. 7. 


1. R Efol. If tenant in taile make a voydable leaſe 


. © © for yeares, and dyeth, his heire in ward to the 
| King, or other Lord,the Lord ſhall ayoyde this leaſe ; 
bur if an infant make a feottment, the Lord by Ef 
cheate ſhall not avoyde it, but a gardian ſhall, be- 
cauſe he doth ir in right of the infant. 

2. This avoidance is but. during the intereſt of the 
Lord, for afterwards the heire may make it good: 
Burt if he who hath a particular eſtate avoideth an a& 
in all, after his Intereſt determined it ſhall not be 
made good : as if a feme be indowed of an appropria- 
jon, and her clerke inducted , the appropriation is 

defeated for ever ; ſo if a feme Covert(as a feme ſole) 

levy a fine, and the Baron enters, and dyeth, the 
Conufee ſhall not have the land, for the eflate is 
wholly defeated. 


Ughtred; Caſe. 33. Eliz. fol. 9. 


He M- of W. granted the Captainſhip of a Fort 
ro theplaintitfe,and for exerciſing of the ſaid of- 
fice, and for finding a Maſter Gunner, and fix Souldi- 
ers, granted to him an Annuity of 32. /z. per annum, 
the plainrifte brings an Annuity. 
1. Except. It doth nor aypeare by the Count 
that the M, had power to grant this office, -Nsn _ 
tar, a. The 
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2. The plaintifte doth not averre- the exerciſing 

of the ſaid office 3 Non allocatur; for if he had not uſed 

ir, thar ſhall come in on the other part, becauſe this 

m, | isa condition ſubſequent, and not precedent ; bur if 

he Þ one be to have a thing in confderarion of an ad to 

la Þ} bedone by him,there he muſt ſhew the performance, 

becauſe that amounts to a condition precedent, as in 

debt for falarie, but if each parry had equall remedy, 

one for the money, and the other for the att to be 

done, there the Count ſhall be without ſhewing the 

ie '}] performance, as if one Covenant to ſerve,&c. and the 

he | other Covenants to give money, &c. But although 

e; | thatan intereſt veſted is to be deveſted by non-fea- 

if I fance, if ir appeare tothe Court that an ation is not 

)e- © maintainable without the doing of ir, there the do- 

ing of it muſt be averred 3 as if an Abbot ſole grants 

he I anannuity to J. S. Pro Confilio, &c. in ation brought 

d: againſt the ſaccefſor, he muſt averre that he had gi- 

it II ven Counſell, &c. to the uſe of the Houſe , orherwiſe 
be I] if againſt the grantor. 


is Englefields caſe, 34. Eliz. in Scaccario. fol. 1T. 


he Ir F. E. covenanted to ftand ſeifſed to the uſe of 
is himſelfe for life, the remainder to his Nephew, 
Proviſo that it ſhall be voyde- upon tender of a Ring 
by him, after he was attainted of Treaſon, and all his 
Inheritances forfeited by Starnte 3 rhe Queene leaſeth 
to the defendant for forty yeares, by Statute it was 
rt FF nated that every one who had a patenr of land of a 
f- I perſon atrainted, ſhall exhibir it inco the Exchequer 
li- & within two yeares to be Inrolled, one authorized by 
m, I Letters patents in the name of the Queene tenders 
the Ring in the life of Sir Fr..the Queene bringeth 

ne FE Intrufion. | | 
I. Reſol, When the Q. tenant pur ater vie leaterh | 
«T0 for 
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for yeares this is good without recitall of her eſtate, 
forit is lefſe then her eſtate, as if ſhe grant Totum ſt4- 
tum ſuum , for there is no torts, and ſhe is nor de- 
ceived. | | 
.. 2. That this condition is given tothe Q. but oh- 
Jed. 1. That it was inſeparable from Sir Fr. for his in- 
tent was the ſubſtance of it, and his intent cannot be 
transferred over. 2. Naturall affte&ion is made the 
ud ge whether the Nephew deſerve that the uſe ſhall 

e revoked, and in ſo much that natarall affeQion 
cannot be transferred, no more can this -.condition 
which was created by naturall afte&ion, and naturall 
afte&tion determinerh the eſtate. 2. Although the 
benefit of this collaterall condition be given to the 
Q. the performance is not :. As. to the firſt and fe- 
cond + It was anfwered , that the condition is onely 
the ſubſtance,and all the reſidue is but a flouriſh, and 
that is notan inſeparable condition, for any one may 
render a Ring as well as he. 

As to the third; The performance is given to the 
Q. as incident to the Condition. 

4. It was objected, that rhe eſtate of Sir Fr. was 
not ſubje& to the condition, becauſe he was not pol 
tefled by limitation of uſe, and by 27. H. 8. but he 
was ſciſed of his auncient inheritance, ergo, the leale 
ſhall not be avoyded in the life of Sir Fr. It was att 
ſwered, that Sir Fr. was ſeiſed by limitation of uſe, 
and tnat the leaſe ſhall be avoyded. . - .. w 
.. 5. Ir was objefted, that the Q. having made this 
leaſe, being ſeiſed pur auter wie, by her owne a(t ſhe 
ſhall not defeate it after: It was anfwered,that the Q 
ſhall avoyde it, for her grant ſhall not inure to tw 
intents 3.1. to make the leaſe, &c.. 2. to ſuſpend ite 
condition, and when the Q had two rights, ſhe ſhall 

not looſe both without ſpeciall words. 
6. Ir was objeRed, that this tender ought oy : 
on 
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fund by office, becauſe matter in patjs, and if it be 
falſe the party hath no remedy, becauſe the certificat 
«not traverſable : It was aniwered that Certificats 
which informe the Q. of her title are traverſable, 
but Certificats which are in nature of Trialls are not : 
io by the Tender the uſes are determined; and by 
the arrainder, and the a of 33. H. 8. the land is ve- 
fted in the Q.. 

1. It was objeRted, that the conveyance was.voyd, 
hecauſe ir was not inrolled within two yeares, as the 
Starute requires, and fo Sir Fr, was ſeiſed in fee, and 
the leaſe unavoydable Ir was anſwered that it was 
tendred in rhe Exchequer to be inrolled within two 
yeares, which is all the Starute requireth 3 the forfei- 
ture was eſtabliſhed by a ſpeciall aR, 35. Eliz. 


The Caſe of Swannes, 34. Eliz. fol. 15. 


A Game of Swannes in a common River are ſeiſed 
mto the Queenes hands upon office found, I. Y. 
pleads rhat Abbas, (oc. gaviſi fuerunt totoproficao omnium 
cgnrum in eſtuaria predifÞ. indificantium,and makes her 
ſelfe title ro them,& prayerh an ouſter Le mame : All 
White Swannes in a common River who have gained 
their naturall liberty, may be ſeiſed for the King, 
becauſe they are Volatilia regalia, but a Subjet may 
have them in his owne River, and if they eſcape into 
acommon River, he may take them againe, upon 
freſh perſuite, Cignets ſhall be divided betweene the 
owners of the S'wannes equally,but upon the Thames 
the owner of the Land ſhall have the third by the 
cuſtome : whoſoever hath a Swan-marke mult have 
it by grant of the King, or preſcription, and he may 
grant it over. and he onght to have freehold of five 
Marks per annum, by the Statute of 22. E. 4. c.. 6, 
A man may preſcribe ro have Wyld Swannes,burt ngt- 
S404 AS 


nfo Fir Thomas Cecils Caſe, 
as here, but that the Abbor, &c. have uſed ro take of 
them to their owne uſe, and therefore adjudged + 


g2inſt I. Y. A Swanne may be an eſtray, and lo can» 
not any other fowle. 


Sir Thomas Cecils Caſe , 40. Elix. in Scatcariy, 
fol. 18. | = 


[r T. C. entered into an obligation to the Queene 
to performe Covenants, and ſhewed in the Ex. 
chequer-Chamber matter of equity to diſcharge him 
of the ſaid Debrx, according to the Stature of 33. H, 
8.c. 39. ; 
| 1. Refol. that Branch of the Statute which giveth 
liberty to the Subje& ro plead matter in equity in 
barre of Debt due unto the King,extendethto Debts 
due at the common Law, as well as by this Statute, 
becauſe this Sratute gives more ſpeedy remedy for 
them, and ſo within the purview thereof, and fo the 
other proviſo of equall charging of Lands Subje& to 
Peb.ts of the King is pgenerall. 

2. The Court of Exchequer-Chamber in this caſe 
may decree vpon Engliſh bill, althongh that Proceſſe 
be in the. Exchequer at the common Law, becauſe 

To thar purpoſe they are as one Court. 

3. An obligation to performe Covenants after 

Breach of them is within the Statute. 


The Lord Anderſons Caſe, 41. Eliz. in Scaccar. f0.21. 


Enant in taile is bound by recognizance to 1. 3. 
who is arrainted, Tenant in taile dyes, his iſſue 
aliens Bona fide, the King ſhall nor extend theſe 
Lands by the Starnre. 33. H. 8. c. 39. 
I. Before that Sta:u.e the King could not extend 
Lands in the hands of the itjue in taile for the = 
, 0 


1110, 


Dows 
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of his aunceſtor, becauſe he was bound by. W. 2. De 


2. By that Statute. Lands are extendable: in the 
hands of rhe iflue in taile, for Debt due'to the King 
by judgement, recognizance, obligation , - or other 
ſpecialryyand other caſes are ost of rhe Statute. 

3. The Alienee Bona fide,is nor within the Srarure, 
becauft favoured as a purchaſor, and he is a ſtranger 


| tothe Debt, and comes in upon good confideration, 


and benefit is given againſt the iſſue in caile, which 
was not before. | FR315 

4. Debts due to a Subje&, and forfeired ro the 
King, are nor within the Starute, for they are not due 
originally ro the King' by any of the ſaid foure wayes 
mentioned in the At. "te Þ | 


Butts Caſe, 42. Eh. In com. banco. foe 23. 


A. Sciſed of black acre in fee; and of white acre for 

* yeares, grants a rent charge to B. for life with 
diſtrefſe in both, B. diftreines, and avowes in white a- 
ce, and good. 

1. Relol. white acre is charged during the rerme 
and life of B. = 

2. All the rent iſſaeth our of black acre, for as an 
eftate of freehold it cannot ifſue ont of white acre, 
nor as freehold out of black acre, and a chattell our 
of white acre, becauſe intire, it car.not be conftrued 
tobe rwo rents contrary to the intent of the'parties, 
and theretore an acceptance ofa Leaſe of white acre 
doth not ſuſpend it, and in an afſize, black acre one- 
ly ſhall be puc in view. - 

3. Although the rent ifſueth onely out of black 
acre, yer whire acre is charged with a diftreſſe. If 
arent be granted ont of three acres with clanſe of 
diltrefe in onegthis is a rent ſeck for all; Yet the gran- 

, a - -- 
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tee ſhall diſtreine in'the third acre for it, ſo if a rent 
be granted to rwo with clauſe of diſtreſſe to one. of | 
them, bpr a rent may be ſeck; and charge at ſeveral 
times, and therefore if a vent be granred in fee with 
diſtreſſe for life. ir is a rent charge for life, and ſecx 
after, but if the Clauſe of diſtrefſe be for yeares, it is 
2a rent ſeck for all, becauſe the freeho.d 's ſeck: , 

The avowry was inſufficient. 1. Becauie he faid 
the rent ifſue1 our of white acre, where it iſſued out 
of black acre, #nd although the Plaintifte had diſclo- 
ſed the trath in his plea in barre, this doth not ſalve 
the matter in ſubſtance vitions in the avowry. 2. He 
deriveth the rent out of white acie, V irtute cujus, he 
was ſciſed for liſe, which is repugnant to have a free- 
hold our of a Chattell, and fo judgement given a- 
 gainſt him for inſufficient pleading. 


Caſes of Duare Impedit. 
Halls Caſe, 31. Eliz. fo. 25. 


A Quare-impedit againſt the Biſhop, and incumbent, 

withour naming the Patron, the writ ſhall abate. 
1. It is not reaſon the Patron ſhall looſe his Patron- 
age, withour being named, in cafe where he may be 
named, as here. 2. Theincumbeat at the common 
Law could not pleade to the Patronage, aud rhere- 
fore it is nc reaſon that he who cannot pleade be na- 
med, and he who can, omitted, bur now the incum- 
bent may pleade to the patronage by rhe Starnre of 
25. E. 3; cad. 7. which in4bleth the poſſeſſor to coun- 
terpleade the title of the King, and by <quity againſt 
a common perſon, in the one caſe afrer induGtian, 
. inthe other after inſt;cucion : Bur in caſe where the 


Patronage ſhall not be recovered, or that the Patron 
can- 
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cannot be named, as in the Kings Caſe, a Quare impe- 
dit ſhall be againſt rhe incumbent ſole, or againſt 
him and the ordinary, fo'if a Biſhop diſturbe and die, 
it ſhall be againſt the incumbent ſole, if a Patron be 
named and die, if the writ ſhall not abate he ſhall be 
out of poſſeſſion, and if it ſhall abate, rhe tcrre ſhall 
not be puniſhed, bur if the Patron be pur our of pof- 
ſefſion, he hath remedy by writ of right, and if it ſhall 
abate, the Plaintiffe 1s without remedy , therefore 
the writ ſhall ſtand. 


Sir Hugh Portmans Caſe, 40. Eliz. fol. 27. 


| [ the Plaintifte in a Quare impedit, after appearance 


be non-ſujre, or diſcontinue or be made a Knighr, 
pending the writ, this is peremptory, becaule it is his 
owne a&, otherwiſe if the writ abate for default of 
forme, or by miſnoſmer, for this may be rhe default 
of the Clerke. | | 


 Baſkervills Caſe, 27. Elix. fo. 28. 


Itle devolveth to the King to preſent by lapſe, the 
Patron preſents one who dyeth; the King hath 


| boſt the preſentation, for he having the firſt preſenta- 


tion, he ſhall not have the ſecond + otherwiſe the 
King may ſuffer Strangers” to preſent one after ano- 
ther, and rake his turne when he pleaſeth, and by 
that meanes the Patron ſhall be in a manner difinhe- 
rited ; and the Statute of Prerogativa Regis, nullum 
temps occurit Rez, is to be intended when the King 
hath a permanent Title, and not tranſitory , when 
time is the ſubſtance of his Title. 


Maunds 
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284. Mavuds Caſe. 
Maunds Caſe, 43. Eliz. fo. 28. 


]* caſe of a reentry for non-payment of rent, or 
when any ſumme, Nomine peng, is to be forceire, 


in both rhe caſes demand onghe to be made preciſely 


on the day, a convenient time before the ſetting of 
the Sunne, in the one caſe inreſpetofa condition, 
and in the other.in reſpect of the penalty 3 but in 
calc of a diſtreſſe, he thar hath the rent may demand 
the ſame at what time pleaſeth him, for no Loſle or 
penilry inſnerh thereupon, but onely a remedy to 
come by his rent. and if demand be made any time 
after the day, and before the diſtreſſe, it ſufficeth, 


Diſcontinuance of Proceſſe, exc. - by the 
Death of the Quecene, Trin;s . 't- 


[Jn a generall reſummons the originall, and the 
ifſuc are revivedzand nor the meane proceſſe.nor 
Veucher, nor Garniſhmenr, bur all rhe Proceffe is ſe- 
vived upon a ſpeciall reſyummons, hut not in ayde 
rayer, or if a Verdi be given, and the King dicth 
fore the day in banck, becauſe there ſummons ly- 
eth nor, therefore he ſhall not have reſummons, bur 


in caſe of Verdi, he for whom it is given may have 


his judgement upon Scire facias But now, by the 
Statute of 1. E. 6. an ation, iuite, bill, or plaint, 
ſhall not be diſcontinued, if they are returned, other- 
wiſe if not, becauſe the Starute faith , Depending. 
If one deliver an appeale to the Sheriffe within the 
_ Yeare, and the King dyeth, for neceſlity the Plaintifte 
> ſhall have a Certiorar,, andjreattachment : ſo if a - 
medon 
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medon be brought within a yeare againſt the pernor 
of che profits; offices of Sheriftes, not being of in- 
heritance or by Charter, are determined by the death 
of the King. Suites depending in inferiour Courts 
xe out of the Statute 3 if the King dye after infor- 
mation preferred by him, all the proceeding is loſt, 
bur the information ſhall ftand. 1. Becauſe this is 
arecord for the King, which ſhall not abate, 2. Be- 
cauſe informations upon cerreine Statutes are to be 
preferred within cerreine time, but it the King bring © 
an originall and dye, this is loſt, if one plead to an In- 
di&ment, and the King dye, he ſhall plead De now, 
but if he be convicted, judgement may be given in 
the time of another King, by the ſaid Sratnte, and 
NO. *:30-= 


Caſe.nf © Fine levyed by the King, tenant in taile, fo, 
3F «Kchaelmas. 2. facobi. 


Fine 1-vyed by the King, tenant in taile by gifc 

of his aunceſtor who was a ſabje&, barreth the 
tale. 1, It js reaſon, that as. the King is bound by 
the Statute of W. 2. De donss, that he ſhould have be- 
nefit of the Ads of 4. H. 7. & 32: H.8. 2. Age- 
nerall Statute bindeth the King of Lands diſcended 
from an aunceſtor a Subze&, but not where it dif- 


\cends from an aunceſtor who was King, except in ſpe- 


ciall caſes. 3- The ifſues of the King at the time of 
the levying of the fine are ſubjets therefore within 
the Statute,and it ſeemd to them that there ought ro 
be Letters Parents to give power to the Coniſce to 
enter into the Land. 


Nevills 
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Nevills Caſe, 2. Jacobi fo. 33. 


*"JHe dignity of an Earle Intailed is forfeitable for 
treaſon. 1. Reſolved, this is within the Statute 
of W. 2. De donis, and experience is to give dignities 
in taile, with remainders over, alſo, this was an of- 
fice ancicntly, and offices may be intailed. 2. A dig- 
nity may be forfeired at the common Law, by a con- 
dition in Law, for the Office of Earle was, Ad conſulen- 
dum Regem tempore pow defendendam Regem tempmre 
bell ; therefore he forfeits it when he takes Councell, 
and Armes againſt him. 3. If it were not forfeited 
| by the common Law, yet it is by 26. Z. 8. cap. 13. 
by this word Hereditament, and the words uſe or pof- 
ſeſlion which are added, are to ſhew, that every He- 
reditame:it ſhall be forfeited : ar the common Law, 
Donee in taile had Poteſfatem alienand? poſt prolem 
ſuſcitatam , but if hee reteine the Land him- 
ſelfe, he hath no abſolute fee, for none ſhall inherit 
bur the heire, Per formam dont, fo it is now in caſe of 
annuity, and other things out of the Statate. 


Penall Statutes, 2. 7a. fo. 36. 


WW Fer a Statute is made by Parljament;the King 
- cannot give the penalty, benefit or diſpenſa- 
tion of the ſame to any Subjet, bur the King may 
make a Non obſtante, to diſpenſe with any perticular 
perſon, that he ſhall not incurre the penalty of a Sta- 
ture, and the King after a forfeiture or penalty ofa 
Statute by judgement and recovery may grant the 
fame to any of his SubjeRs, by way of reward ; and 
all the Judges of England ſubſcribed to this, the 8. 
, Day of November, 16 04. 
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Lillingſtons Caſe, 5. Jacobi. fo. 38. 


| ro in fee grants a rent charge, proviſo, that 
the perſon of the grantor ſhall nor be charged, 
the grantee acknowledgeth a recognizaiice according 
023.'H. 8. and after releaſerh to the grantor, the co- 
niſce fuerh an extent, and brings debr againſt the 
grantor Terretenant. 1: Reſolved, the rent is ex- 
tendable, for notwithſtanding the releaſe ir is In 4 
25t0 the Coniſee, and cannot be diſcharged by 

a of the Coniſor, alfo, rhe exrenr relateth ro the 
judgement, ar which time it was exrendable. See 
the Lord Aburgaventes Caſe, in the fixch Report. 
2, Debt lyerh not ſo long as the extent indureth, 
for ſo long che rent hath continuance, alchough that 
by the releaſe the freehold be determined : if a rent 
charge be granted for life with proviſo, as above-ſaid, 
if the rent be determined. dehr lyerh againſt the 
grantor, becauſe he had no other remedy. 


Bedels Caſe, 5. Jacobi. fo. 40. 


B. Covenants in conſideration of paternall love, 
" &c. to ſtand ſeiſed to the vue of himſelfe for life, 
the remainder to his Wife for life, the remainder 0- 
ver. 1. Reſoly. although the conſideration in the 
deed runneth not to the Wife, yet another conſide- 
ration may be averred, which ſtands with the Deed. 
The limitration of an uſe ro rhe Wife importerh a 
conſideration in ir ſelfe, ſo if ir be to any of his blood, 
but if he Covenant in confidera:rion of a 100. /. to 
ſtand ſeiſed ro the uſe ofhis Sonne, nothing paſſeth 
untill inrollment, Luia expreſſum facit ceſſare tacitums. -- 


3” OO 
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Bereſfords Caſe, 5. Jacobi. fo. 41, 


AN uſe is limitted to A B.and of the heires Males of 
che ſaid A.lawfully begotten, this is fee taile,not- 
withſtanding che words ( of the Body ) be wanting, 
and that lawfully begorren, are implied, for no heire 
ſhall inherit who is nor lawfully begotten. Reſolved, 
Thar to create. an inheritance the word Heires is ne- 
cellary, but che words De gorpore are not neceflary to 
make an-eſtate taile, if there be words which Tatita> 
mount, and here the ſence according to the intent 
Of the Donor, is of or by the ſaid A. lawfully begot- 
ten. A gift to a man 75 heredibus de ſe exeuntibus, or 
Heredibas ſuis de prima uxore ſua, are eſtates taile, 


Kenns Caſe, 4. Jacobi fo., 42. 


K. had iſſue by E. S. M. K. and they are d: 

* vorced, and the 4 ſentenced void, 

C. K. marrieth F. they have iſſue E. K. C. dyeth, 
E. K. is found by office to be Heire, M. and W. he 
Baron preferre a bill, in the Court of wards to tra 
verſe the Office to which the Committees {of the 
wardſhip anſwer, one of the Committees dyeth, M. 
and W. ſue a Bill of Reviver, and M. having iſſueE. 
dyeth. E. her iſſue, and R. her Baron, bring a ne# 
Bill of Reviver. | : 
1. Reſolved, ſo long as the ſentence ftands in 
force, the iflue of the firſt feme is a Baſtard, becauſe 
the ſpiritvall Judge hath juriſdi&ion thereof, and ou! 
Law giveth. faith unto it : Sentence of divorſe ma) 
\ be repealed after the death of the parties but 
no divorſe can be after their dearh, for that will B# 


ftardiſe the iſſue, and the Court of the King hath y" 
| f 


ill of it originally, nor being hindered by any Sen- 
tence. . 

2. The Plaintifte ſtiall not have a traverſe withonc 
1n office found for her, for the King being ſure of 
wardſhip ſhall not be ouſted by one, before that he 
be ſure to Have benefir by him, and 2. E. 6. cap 8. 
doth not eKtend to give a traverſe withour office, bur 
if by two offices two are found Heires, whereof one 
is within age, by that Statute the other may traverſe 
inmediatly. {OY fs 

3. A bill of reviver upon a bill of ceviver ſhall nor 
be ſuffered, for the infinitnefſe, no more then a Wrir 
by Journeys accompts. By all; the laſt bill was ab- 
ſud, which prayeth, that che firſt bill be revived, be- 
cauſe M. was dead, bur it ought to be, that her Heire 
may trayerſe, | 


The End of the Seaventh Booke; 
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THE E1GHTH. Book. 


The Princes Caſe, 3. Jacobi. in Chancery. fo. 1. 


Ta z7 1 F, Queene, 37. Eliz. grants three Man - 
> | nOrs parcell of the Duchee of C. toH. 
Dal #24 L. 'and G, M. the King (at the foppli- 
DY KA cation of the Prince) brings a Scire fa- 
== ==" (715 againſt the ſaid H.L.and S.H.ro make 
Livery to the Prince by force of the Statute of.t x. E. 
3. H. L. pleads, Null tielum recorde, S. H. pleads the 
Patents with a Non obſtante. 32. H. 8. whereby theſe _ 
Ofatnors were made parcell; of, &c. and the Aﬀof 
Confirmation, 43- Eliz.. As to the plea of H. L. the 
Atrurney ſheweth an Inſpeximus , and demurreth 
upon the plea of the other rwo who joyne, and as 
Amici curie repeate part of the Statute of I. H. 75. 
touching the Duchie, H- L. demurreth. | 

1. Reſoly. the Charter of creation of the Prince, 
Dukeof C. 13. E. 3.s an Ad of Parliament: for ſuch 
alimittation to the firſt-begotten Son is void with- 
out Statute, for if Grandfather Ring , the Father 
Duke, and Sonne be, if the King dyes, the Farther is 
King, and the Son Duke, by the ſaid Statute, againſt 
the rules of Law. al cs 

2. The Lands cannot be ſo annexed to the Duchie 
that they cannot be ſevered withour Statute. 
2 The eſtate is limitted to ceaſe when the King hath 
no firſt begotten Son, and to revive when he hath, 

| U 2 which 
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== 


ſhall nor be drawne in queſtion, bur if it be Rex ex 
aſſenſu> the Commons or Lords omitting. che: ather 
part, it is voide. 2. The ſaid Charter having the 
farce of a Statute, is. gaod, withour aid-ofany other 
Statute, and alone the King in.his Scire facie, 
recite another A for th s ſurplus, the writ ſhall not 
abate. 3. The Prince had the Dukedome in Fee, 
for it, is an inheritance,- becauſe, 21, E. 3. 41. the 
Princefſe was indowed;..and it is no effare taile he- 
cauſe it is not :imitted of what body it ſhall come, 
but: onely that they ſhall he Beires to the black 
Prince... 4- Againſt a pegeraY) Uarure Nul tiel 1g 

corde ſhallnot be pleaded, for although it be loſt, Je | 
the Judges ought to rake notice of it, and this is ſuch 
an-one which concernes the Prince, and the ' Statute 
of confirmations doth.not exrend. unto it, 1. Be- 
cauſe this hatha ſpeciall rchatien to certejne defetk, 
as Mifnoimer, &c. 2. Patents are made good ouely 

againſt the King, ſaving the right .of others, there | 
fore. the Princes righr is ſaved : In a Scire faczas the 

King or Prince may reply,” but the moſt formall way A 
is, for the Attourney. to replie, as here he did ; No te 
Sonne of the King, but his fuſt begotten, ſhall be the 
Duke of Ce» although he be Heire apparent to the IN y.. 
Crowne, : ; 


EESFSHFOTTRE@©p=”,s OK kMDC a, 


Cahe Ot 


Calyes Caſe 295 


e | ts: ae | 
ir Calyes Cafez,26, Eliz. Banco regis. fo. 32. 
[* | ' | 


- NR Efolved, thar ro maintaine an. ation againſt an, 
b Inkeepet forgoods loſt, &c.. it. ought to.be- 
- El acommon Jane, | 2. He ought to:be a Pallenger,. 
therefore a Neighbour ſhall not... : 3. An inholder, 
© YN ſhall not anſwer for any thing, but. that which is Infra: 
* If lopitiurm, therefore, if a_Palfenger require thax; his 
1 I Horſe be pitt to-graffe, the inholder fhall nor anfwer 
ifhe be ſtollen, otherwiſe if he require it. nor.; 4. 
If There ought ro be a defaulr in the Inholder or his 
Ss, Bf Servants, therefote if a Gueſt bring one with him 
Xt MN who ſtealeth the goods, the Inholder ſhall nor be 
charged 3 otherwiſe; if the Hoſtter appoint one with 
I I himin his Chamber who doth it. ,, Bur an inholder 
ſullnot be charges, if he require the Gueſt ro-pur 
© I tisgoods ina Chaniber, and he leaves them jn..the 
> Court, but it js no excuſe to the, Imholder thar hede- 
4 © lvered the Key of the Chamber to the Gueſt, or 
vi tha.no goods were delivered ro him. 5.* The floſt- 
YN ler ſhall anſwer for Charters if they be ſtollen, ,bur 


© JI wot if a Gueſt be bearen, and all this appeares by the 
£ Wit, and the words'of jt. ES DE IEEL 
F Paynes Caſe, 29. Kix, coin. banco. fo. 34. 


. Feme, Tenant in taile' taketh Baron, and hath 

V4 2. iſe who is heard to cry, and dyeth, the Feme 

be dyeth withour ifſue, the Husband ſhall be Tenant by 

1. I te courreſie, for althongh the ſtare of the Feme be 

"> Ykremined, yer it. is Tacite, implied in the gift; that. 
ay Husband of a Feme inheritable. to the ſaid. c- 

late, ſhall have the Land for his life, after the death 

%*theFeme, ifhe be inticled to be Tenant by the 

ttefie, If a Feme be delivered of a Monſter, pact 
3 ot 


294 Barretrys Eaſe. Fi 


doth not intitle the Husband to_ be Tenant by the 


. . curteſie; otherwiſe it is;if the iſſue had humane ſhape, 


but js blemiſhed : if a Feme be ripped, and the if 


fue taken out of her Wombe, the Baron ſhall nor be 


Tenant by the curtefie, otherwiſe it is, if the iſſue 
which they had dyes,' and Lands difſcends after. A 
- man ſhall not be Tenant by the courtefie, but where 
his iſſue may inherit as heire to the Feme, therefore 
heſhalf nor be! of a poſſeſſion in Law, becauſe there. 
he makes title from'the aunceſter of the Feme and 
not from the Feme.” | "if | 


< Barretiy, 30. Elix. fol. 36. 
A common Barretor is a common -maintainer of 

' Suites or quarrells, in Courts or in the Coun- 
trey : As firſt, in diſturbance of the peace. Second- 
ly, in taking and keeping of poſſcflion, with force or 
deceite. Thirdly, by falſe calumniation and ſowing 
of Quarrells, bit to indite him of it, it ought not to 
be; thathe hath'done ſo twice or thrice, bur that he 
5a common doer of them. 


Grieſlies Caſe, 30. Eliz com. banco. fo. 38. 


BY the coſtome, one is choſen in a Leete' to he 
Conſtable, who refuſerh, and departeth out of 


, ” 


'the Court, the Steward impoſeth a Fine of 5. /. upon 


Hitm; for which the Bailiffes of the Lord diſtreine;and 
he brings a replevin. RG 1 
7. Reſolved,” every Judge of record may afleſle a 
reaſonable'fine upon any man 'who makes contempt 
or diſturbance'to the Court, -but'a' Judge who 1810 
of record; cannot. A 2. iD; (ne 
"1! 2.-This fine needs not to be afferred, becauſe'vic 
,Starnte of Wag. Ch. ſpeakes* of Amerciaments" _— 
| | | N 
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_ Whiftinghams Caſe, o5/ 
xtof Fines; for a fine is impoſed by the Conrt,: and 


Fan Amerciament by the Jury : therefore the Judge- - 


ment in an Amerciament is, generall,.:.Quod fit inmi- 
{ricordiagjand7after upon eftreirs direted to the Gor- 
oners they: \are afferred, and! the Statute is; that: a 
Noble man ſhall be Amerced by his Peers, whictis 
not uſed at this;day» becauſe it is reduced toa cer- 
teinty> ( Viz) A Dake to! 10; |; and othersto''5. 1. 
butan Amerciament of an: Officer of the Court,. or 
he who hath execution of Writs ſhall be afferred by 
the Court, ſo of any who is Judge as Suitors: Ifa 
juror appeare; and 15 adjourned to a days of which he 
makes default, this ſhall be inquired by his Compa- 
nions, for - he ſhall be fined to the value of his Land, 
jr anum, which the Conrt. cannot know. . :; 

3. Adiſtrefſe may be taken fora fine without cu- 
ſtome, or for an'Amerciament which is leſſe.. 


Whittinghams Caſe, 45. Eliz. fo. 42. 


J was reſolved, that if there be Lord and Tenant 
an Infant, and the. Infant make a feoffement in 
fee, and execnte the fame by livery of ſeifm by his 
ome hands, and after dye without heires,in this caſe 


the Lord ſhall not have the benefit of the eſcheate, 


and the Feoffement is unavoidable. | 
There be tnree manner of privities,, ( Viz.) pri- 
ny in blood. 2. Privity in eftate. 3. Privity, in 


law. Privities in blood, as heires in blood, privity 


in eſtate 'as joyntenants. Baron and Feme, Donor, 
and Donee, i Leſſor and Leflee, &c. privities in Law 
5 Lord by eſcheate, Lord of a Villaine, &c. _ 

Ifa Leſſee for life make a Leaſe for yeares, and af- 
ter enter into the Land, and make waſt, and the Leſ- 
lor recover in. an Aion of waſt againſt the Lefſee for 
lfe, he ſhall ayoid che Leaſe for yeares, made before 

4 ric 
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the waft: committed. Bur'if a Lefike for life make q 
Leaſe for yeares, and afceri enter and make a feoffe- - 
ment in fee, the Leffor ſhall nor avoid the Leafe for 
yearcs 3. and fo; if a Tenant' make a Leaſe for.yeares, 
and-aftex, is artainted of felony, or 'dyeth”withour 
heire,'the Lord by .eſcheare ' ſhalb:nor avvide che 
tearms, 'Bur becauſe 'the feoftement-:in -the caſe 
at barre was executed by Letter of Artournty, it was 
reſolved to be void, an@the Land eſcheared tothe 
Queene. 10K A i 0359 FOOKfT Oiuews! 


Fel Webbes Caſe, 6. Jacobs, com, baneo; fa.45. | 


He King grants the office of the Kings 'Tennis 
plaics at W. ro one; who being dilltiſett brings 
IT Te LENIN - 


—O in FR pF. 
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an alſtze. | 3 | 
The Patent fhall have a reafonable-conſtruQion, 
not onely when the King himſelfe playes, bur when 
any of his Honſhonld, As ifa Commiſſion be made 
.40 take Singing-Boys in a Cathedrall-Church for the 
Kings/Chappell, thoſe that Sing there for their. plea 
ſaxe; carinor be taken, bur factras get-thear living by 
Mt. There were but two manner of affizes' at the 
common 'Law, aflizes De libero tenemento, and, De 
communiuaſture, bur for no other common, but for 
this onely there is a Writ in the Regiſter. Bur the 
Srature of W. 2. c. 25. giveth it, De- proficuo: in. certo 
loco capiendo in lieu of a @aod permittat, and although 
that there offices amongft . other things are named, 
yet an aflize lay of an office at che common Law, and 
alrhongh that no Tenant for life may have a Gu 
permittat, yer an affize 6id lye for him, bur that is t0 
be underftood of an office of profir, for ir: lyerh not 
of an office of charge : Originall Writs made by Sta- 
tute: cannot he altered withoue Srarure:” Inan fire 
of anew office, it ought ro be ſhewed)' ay 


2 -» Sys Coſe, | 297 | 
belongs 20'it;  but'wor for an ancient office, becauſe 
that is ſufficiencly knoqyne, | ; 


Sms Caſes 6. Jacobi. fo. $1. 


TEnant in taile-levyerh-a;fine with warranty, and 
dyeth; the warranty' dilcends  vpon the 1fſhe of 
him m the remainder, inheritable to the rajle, and 
another, the iſſue in taile brings a formedon, and is 
barred for all, for rhe ages aver; and barreth 
every one upon whom it diſcends, ofall his right : 
as if one 'ſeiſed of three acres wakerh a feoffement 
of die with warranty, an& dyes, having iffve two 
Davghters who make partitibh, 'the Mother. parcha- 
ſeth rhEparrof ones & bring$dower __ the feof- 
fee who'Vonches the Darighters; fhee fhall recover all 
theother acre of the other Paughter, if Tenant by the 
curtefie make g feoffement with warranty, and dyes, 
and his Sonne heire of the Feme recovers, and affers 
diftends afcer, the feoſtee: ſhalt have a Scire facies, to 
have'the- Land firſt recovered, by the Statare of 
Ghuc. c. 3. but if affers deſcend to the Heire: in taile, 
bound with a lyneall warranty, after recoyery in for- 
medon, the FEeoftee ſhall have a Scire facias, ro have 
the affers, for . otherwiſe if the recoverer alien the af- 
ſets, the iſſue of him will recover the Land in taile a- 
gaine 3 but in theſe caſes . the difcontinuee ought ro 
confefſe the title of the: Demandganr, and pray, thar 
if afſets deſcensl after, they thay diſcend '\unto him, 
for if he plead a warranty and aſſers, this is:peremp- 
tory unto him, jf ir be found that aſſets. did! nor dif- 
cend for the Statnte is, thata Scire factas ſhall ifſne 
out of the'rolls of the Juſtices, and in this caſe. there 
is no ground for rhe Scire facias m the Record, -byr in 
thisfcaſe if che iſſue in taile:pleads no afſets;- and af- 
lets are found, but nor to:the'valuey the reganr Null | 
: \ have. 
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have a Scire-facias to recover theafſets' diſcended-if." 


ter, for that falſe plea of che Fouchee. Warranty 
and eftoppell diſcend upon rhe heire generall, and 
warranty barreth although that he upon whom it 
diſcends, claimeth not by him that made ir, but fo 
doth not an eſtoppell, 'bur-'eftoppells with recom- 
pence binde :the right-of one whe .claimerh not by 
him that made it. ou te ifs ©, 


Roger, Earle of Rutlandr Caſe, 6. Yacobi fo..98. 
* He King grants the pannage and herbage of a Park 


to M. for life, and reciting this, grants: it. to the 
Earle of Rutland for his life. | - be ig: nfs 


x. Reſolved, the King hath three manner f inhe- 
ritances. Ie. Some which -he cannot excerciſe him- 


ſelfe, and cannot grant them in reverſion-or remain- 
der, as Corodies and Churches of which che is Pa- 
tron. ' 2. Others which he cannot excerciſe him- 
ſelfe, but may grant them in-reverfion or remainder, 
as offices. 3. Crhers which he may excerciſe him- 
ſelfe, and may grant as Lands, Houſes, &c. ._. 

2.. The King here is not deceived, for when he 
reciteth here that M. had for life, and grants for life, 
this inureth, as by Law it/may, that is as a grant in 
reverſion. Þ 
; 3. In this caſe the grant to the Earle ſhall com- 
 mence after the determination of the eſtate of M. 

and if the King grants Eand! to one and his Heires, 
Habendam to him and his Affignes, it is good, and the 
Habendum ſhall be rezeQed for the honour of the 
King. Seethe Lord Chandos cafe in the ſrxch Booke, 
and when a Charter of the King may be taken to two 
intents good, in many caſes-it ſhall be taken to ſuch 
intent as-is moſt beneficiall for the King, -but if it 
may:be taken to one (intent good, and to another 


void, 
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yoid, then for rhe honour of the King, and benefit of 
the SuabjeQ, then.it ſhall be taken ſo thar ic may take 


efte@. | 
. P - j 
Beechers Caſe 6. Jacobi. fo. 58. 


B, Paintifle in Debt, Se retraxit by attourney , and 

by the judgement is not amerced, he brings er-' 
or, 1. Reſolved, a Retraxzt oughr to be in proper 
perſon,. for at the *common Law every one who ap- 
peared ought to come in proper perſon and: make his 
attorney after, 'by licenſe of the Court; bur if it be 
without writ,he cannot withour a writ of Attornato fa- 
ceado:In caſes where-one may make an attourney,but 
for contempris bound to appeare in perſon, ifhe a 
peare by attourney, this is not *error, becauſe the 
court may diſpens with the contempt,otherwiſewhere 
he cannot appeare by Law by attorney, -as here, for 
ifhe appeare by atrourny, this is effrof”- 2. B, ought 
to beamerced if upon a' Nonſuite, 4 Fortiort upon @ 
Retraxit, and although it is for his advantage, -yet: 
he may affigne it for error, becauſe thejudgement is 
not perfe&, and becauſe it is for the advantage of the 
King, and it ſhall not be amended becauſe the ad of 
the Court. 3. Where one diſclaimes he ſhall nor 
have a Writ of error, becauſe he hath confefſed that. 
he had no right, otherwiſe it is upon a- Retraxit, for 
this is but a barre of the ation, 4 fortior? here, where: 
it wat void, done by an attourney, a Retraxtt ought” 
to be when the party'is ſuppoſed to be preſent, there- 
fore it ſhall not be when he imparleth. ; 


Swaynes 
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Swaynes Caſe. 6. Jac. fo. 63. 


1.R Eſolved, the King grants a Mannor for life ex: 


cept Timber Trees, the Lefſees grant copy- 
hold, the Grantees may ſhrowde Timber Trees 
cauſe they come in by cuſtome, Paramonnt was; 


tion. 2 If Copyholders preſcribe ro take profit 


in any part of the Mannor, if the Lord aliens it, a 
Copy-holder admitted after ſhall have ir, becauſe he 
15 in paramount the ſeverance, bur he ſhall preſcribe 
and plead ſpecially, that is, untill ſuch a time, (V7z.) 
Before the. ſeverance Talis habebatur, (Fc, conſuerado, 
dc. and then ſhew the ſeverance. ARE. 


_ Sir William Foſters Caſe, 6. Fac. fo. 64- 


>. F, madea feoffement 4. E, 6. reſerving 4 rent 
!*., charge; which rent deſcends to T. F. who dyes 
inteſtate, fiis adminiſtrarors avow for it, and alleadge 
na feifin within. 46. yeares. yet good, for the Statute 
of 32. H. 8.'c,3. that none ſhall avow for rent if he 
had not ſeifin- within 40. yeares, is' to be intended 
when it was neceſſary to alledge, as ppon rent be» 


twixr very Lord and Tenant, for this may be had by. 


tmetoachments: and perhaps rhe comencement of the 
Seigmory was before time of memory, but where 
rent is by deede or reſervations as here, or upon'M 
eftate tajle, rhe ſeifin is not materjall, for the deed 


'._ _ on reſervation is the Title and: incroachment ſhall 


not hart, and they ſhallnot have a Ne injuſte vexes, 
bat ſhall avoide it in an avowry, and Magna Charta c. 
Io. ud nullus diftringatur ad faciendum majus ſerwti- 
am, (Fc. doth not extend to donee in taile, Lellee 
for life, 8c. bur is intended bertweene very Lord and 
very Tenant. 

Lavedayes 


Lovedayes Caſe. 30I 
Lovedayes Caſe, 6. Ja. fo. 65. 
Fa Jury who appeareth. to try a certaine iſle, give 


. 2 verdict which is accepted, be it perfect or im- 
pee they ars diſcharged, and ſhall nor. trie the 
le ſve, upon anew Afi prive, buta Venire facias 
& x ſhall ilſue, otherwiſe ur is of the Recognirars 
ofan aflize, they ſhall crie all the hs, becauſe they 
aenot to trie any certeine iſſue, and becauſe they 


come in upan an Originall, the Court-will not award 
anew Originall, bur the Plaintifte ſhall have a Certi- 
fiat of allize to trie the imperfeRions, the Plaintiffe 
lucth a_I/enire facias againſt diverſe, the Sheriffe re- 


i . 


tumech no Writ, the Plaintifte ſhall' not have ſeve- 


rall.Yenixe facias after, for he cannot yary from the 


firſt. 


Crogates Caſe, 6. Jacoby. fo. 66. 


THe Defendant pleads in barre to treſpalle. thar the 
B. of N. leaſed by Copy to W. M. to whichco- 
hold there, is common in B. and juſtifierhas Ser- 
rat tothe faid W. the Plaintifte replies, De injuria 
ſua propria, Cy. this is an inſufficient replication, for, 
De imurza, (5c. hath reference toall the plea in barre, 
and not ro the Commandemeant, Ergo, if the Defen- 
dant in, falſe Impriſonmenr juſtific, for that a Capiss 
Was awarded to the Sherifte, who made a warrant to 
tim to rake the Plaitifte 3 De injuria, (5c. is no plea, 
becauſe it referreth roall, and ſo Record ſhall be tri- 
edby Jury, bur he ſhall traverſe the Warrant, which 
15 matter i11 fa, but. chis had; beene a good plea, if 
the proceeding be in_a Court, which is not. of Re- 
cord. 2. De znjuria, (9c. is to. be pleaded, whexe 
the plea is matrer of excuſe, and not where he claims 
| an 
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an intereſt in his owne right, or in the right of his 


Maſter, for thete-he ſhall traverfe the Commande« 
ment. 3. Where authority is derived from the 


Plaintiffe himſelfe , or is given by Law, as to fee if 


waſt, the Plaintifte ought to anfwer to it, although 
no intereſt be claimed, and he ſhall not plead De m- 
Juria, (Fc. 4+ If this plea be ddmitted here, all parts 
of the plea in barre ſhall be tried, and the iſſue wilt 
be full of multiplicity. ; 


Trollops Caſe, 6. Jacobi, fo. 68. 


JT He Defendant in error pleads excommunication; 
\* &c. andſheweth the Certificat of the Vicar ge- 
nerall, de D. the words of which were, Univerſis cle- 
ricis (s literatis per totam dioceſim D. the Plaintifte 
pleads the generall pardon 3. Fac. ig 
I. Reſolved, the officiall cannot certifie excom- 
munication, for none ſhall doe that, bur he to whom 
the Court may Write to aſfoile the party, as the Br 
ſhop and Chancellour of C. or O. and for that, ifa 
Biſhop certifie and dy> Before the returne ofthe 

Writ, it ſhall nor be received, but the Succeſſor 
doe it, and one Biſhop ſhall nor certifie an Excom- 
munication made by a Biſhop in another Court, bot 
a Biſhop after Ele&ion before Conſecration may, 
and fo may the Vicar generall, ifit appeare that the 
Biſhop is in Remotis agendss. 2. The Certificat 1s 
- Inſufficient becavſe by the particular dire&ion to the 
Clerks of D. the Kings Court and all others are cx- 
cluded, and ſo a protein in one Court ſeryeth not 
Ir- another, and Excommunication is fuch a thing, a5 
the Court of the King hath connſance, and therefore 
the Svite and the Cauſe are ro! be expreſſed in the 
| 'Certificat, that the Kings Court may judge of the 
ſufficiency, and if it be inſufficient ( as it a Biſhop 
certh 
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certifie In excommunicarion made by himſelfe in 


his owne "Cauſe ) the Court” may write ro abſolve 
him. If the Cerrificart had beene good, the point. 
wis, whither the generall pardon diſchargeth an ex- 
compygication or nor. 


', 21 = Whithoks Caſe, 6. Jacobi. fo. 69. 


A Reyertioner upon an eſtate fot life levys a fine 
tothe uſe of himſelfe; untill Marriage' of his 
Sonne, and-then to.the uſe of himſelfe for life, with 
power to make Leaſes, fo thar they exceede not 21. 
yeares, or three lives referving the ancient rent, the 
remainder to his Sonne 'in fee, the Sonne is Marry- 


'&, the Father maketh-a Leaſe for 99. yeares, if two 


ſhall ſo long live, referving rent to' him, his heires, 
and the reverſioners, this is a good Leaſe. 

1, Reſolved, he had purſoed his authority, for if 
he had a perticular power -to make Leaſes for 21. 
yexres. or three liyes, he cannot make leaſes deter- 
minable upon lives, bat having a generall power to 
make Leaſes, ſo that they doe nor exceede 21. years, - 
three lives, he may. eat 

2. The rent reſerved goeth to the Sonne, although. 
that he who reſerved it had bnt for life, becauſe the 
Leaſe for yeares hath no being out of the Leaſe for 
Life, but out of the Fee, and in judgement of Law 
freceedeth both in conſtrudion upon the limita- 
tion of uſes, bur the ' moſt fafe way here had beeue 
toreſerve the rent generally; and left it to the diſtri- 
bution of the Law. | 


Greenelyes Caſe, 7. Jacgþi. fo. 71. 


| RAron and Feme, Tenants in ſpectall taife, the Ba- 


ron infeofteth P. G. and dieth, the Feme "__ 
t 


| 304 Greevelzes Caſes. 
”» dr cubay 1k and Leaferh:ro the Plainti "Ap 
Reſolved,if. Baron wu git in [þ taile wich 
his Wiſc, had madea eo "T had beene gif 
ſeifled, az che comman ley, an d dyed, aud th fon 
before entry dyed, this is a diſconr 
Sonne, becauſe he cannot enter as Heirz ro 
_ if the Feme enters the diſcontinuance is pur- 
ge | 
2, The eſtate, w CE EE had 5 w 
her Baran.is withra. ewe of Kos dy with 
: H.8.c.a8. Theo big fd by gs” ig von 
ale of Lands of the Feme Pure hot, nod whih 
inthe Statute:of Weſ, 2,-6..39.,. 

3. The entry of the, Sonne is-lawfull, aktough Y 
he claimes. not asheire'to the Feme,, 95 Fg; Srarure. 
ſpeakes, bnrt as heire to, borh, becauſe he js within 
theſe words, or to ſuck-as have: right by.the-death of 
ſuch Wife, and this is tohe intended of. difcontinn- 
ances made by the Baran, .and not ofa-rightfull hare 
of the. iflne,, for they cpon aan | it, and the Sta- © for 
tute is that they may. enter, .which they. cannot. doe Il the 
where they are barred :. and ifthe Feme enter with- IN alt 
In 5. yeares, as ſhee may after a. Fine levyed, bythe (© 
Baron, 'this.doth nottake..away the future barre of I Te 
the ifſue, and if ſhee enter. nor, within 8s. yeares,i hee © in: 
alſo is barred * Baron,.nenant in taule, theremainder I oul 
tothe Feme in: taile makes.a teoftement,. the: Feme IN 
may-enter/ after his death;, by this- Statute, bur if I lie, 
the Baron ſutfer-a recovery, ſhe. ſhall nor. enter, in I that 
the Cale at.barre the ſon Andy WE a Formedon at the caul 
common Law, and where before this;Srarure a: Gy N31 
in vita,or Sur cuj in vita did lye, entry is giyen by this I Pit 
Starute, and narotherwiſe. * .- lot: 


The 


GL) 


N, T. >. 


©] 
. Ty 
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The Lord Stafford Caſe. aa 305 


The Lord Staffords Caſe; 7. Jacobi. fo. 73. 


e Queene revertionet- upon an eſtate taile 

grants the revertion to T. T. m taile upon con- 
lition, is ro have Predifam reverfionem in fee, the 
coudirion is performed, the Lord Stafford Tenant in 
ile levyeth a fine, his iſſue is barred. 1. Reſolved, 
thata condition of aceruer” may be annexed to a 
thing which lyeth in grant, and ton eſtate taile, as 
ifLeſſee for life be the remainder for life, with con- 
dition of accruer to the firſt, this is good; and -yet 
n0 Merger of «ſtate. 4. things are requiſir: to' ant 
acruer. - 1. A particular eſtate as the Foundation, 


Fg, a Leaſei at will ſhall nor be. 2. "The cſtate 


ought ro continue in the Grantee untill. accruer, 
therefore if the Grantee alien and repurchaſe the-con- 
ditzon is Tolled, but Quzre if the Tenant alien upon 
condition which is broken, if the fee ſhall accrew, 
but grantee may grant part of his eſtate, as if Leſſee * 
for life. make a Leaſe for yeares, he may pefforme 
the condition after, ſo may Tenant in ſpeciall taile, 
after he is become tenant in taile after poſſibility,&c. 
{ may the ſurviving jointenant, and the heire of 
Tenant in taile. Aninſtant is ſufficient to ſupport 
an accruer, as if the condition be, if the Leilee he 
ouſted, Eo inſtante, that the ouſter is the fee accru-. 
eh, but if Lefſee for yeares accept a confirmation for 
life, the condirion is gone : bur it is not neceſſary; 
that the eſtate of the grantor or Lefſor continne, be- 
auſe by his owne ad he ſhall not defeare his grant. 
3-.It ought to veſt at the time of the condition 
performed or never, and for that, rather that it ſhall 
lot veſt ar this time by performance of rhe condiry- 
M, the fee without office or other ceremony ſha!l 
be deyeſted out of the King, 4. It is neceſſary that 
the particular eſtate and the condition be in one 

R | decde, 


206 Wiat Wields Caſe. 
deede, or two deeds delivered at the fame time, for 
in Law they are bur one grant, and by the condition 
performed, he had fee from the delivery. 
Reſolved, Praedif. reverſionem 1ignifies the reyer- 
fion which the Queene had. Viz. That which de- 
pends upon borh the; eſtates taile, and fo was the in- 
tent, alſo ſhee granted. Omnia premiſſa, which maketh 
it cleere. . Reſolved alſo, that theſe words Will and 
 Declate,-doe amount to a-grant, and are fo uſed in 


Parents of Liberties, and things to rake eftet in Fw M; 


turo. Tenaniin raile, the remainder in raile, the re- 
mainder to the King, Tenant in taile ſufters a reco- 
very, this dorh nor barre the remainder in taile, be- 
cauſe the iſſue in caile is -not Harred, and therefore 
the revertions and remainders in taile are- preſerved 
by the Statute of 34, .8.c. 20. 

Laſtly, Reſolved if the reverſion in fee had re- 
mained in the Crowne, thar the fine levyed by £4: 
Lord Stafford the Father, had nor barred the Lord i. 
that now is.  Notlyes Caſe, 31. Elz. com. banco, | 


_ Wit Wields Caſe, 7. Jacobi. 98. | 
wW W.\ ſeifed of Land, to which he had com- 


* mon appurtenant, aliens 5. acres to onell 
- who in replevin counts that he and thoſe, whoſe e- 
ſtate he had in the ſaid 5. acres, have had common I 
there, &c. and good, 1. Reſolved, although by 
purchaſe of part of the Land in which, &c. the com- 


moy- appurtenant is deſtroyed in all, yet it jisnorſol,.. 


by alienation of part of the Land ro which, bur all re- 
maines without damage to the Tenant of the Land. 
2. Thatthe pleading of it was ſufficient. 


Vinyors 


Vinyors Caſe; . *6o 
A | Viryors Caſe, 7. Jacobi. fo. 80. 


1-E/NNe was bound to ſtand to the award of W. R: 
e- and reyokes the ſubmiſſion, the Obligee brings 
t- Wocbt. 1. Reſolved, the Countermand is good, for 
thFY,rachoricy Councermandable by the Law. cannot 
nd Wy any way be made irrevocable. 2. Although 
n Wha the Plaintifte doth not ſhow, that the Defen- 
'* Mint had given notice to the arbitrator, yer it 15 good 
e- Whecauſe this is implied, for without notice the revo- 
0* Weation is void. | 3» The .Obigacion by the Coun- 
X- Wrermand is farfeired, becauſe he doth nor ſtand to, 
Ne Bic. when he Countermands it. 2- By his owne 
ed W:i&he had made the condition impoſlible, Ergo, the 
Obligation is fingle, if one bindes himſelfe ro. give 
licenſe to carry Wood, &c. for a certaine time, if 
| gine it, and diſtucbe him the Obligarion 15s fot- 
elted. | 


Sir Richard Pexhalls Caſe, 7. Jacobi. fo. 83. 
Gi R. P. ſeiſed of Lands, part whereof is houlden 


” in Capite, deviſeth 100. Sheepe, 10. Bullocks, 
w and 10. /. quarterly, ro one with clauſe of diſtrefle, 


and that the Grantee ſhall hold his Courts for his life, 
forrent arreare for 2. yeares, the grantee ayowerh. 
I, Reſolved, a deviſe of rent our of all is good, and 
taketh efte& out'of two parts, and as ro the third is 
void. 2 The'grantee ſhall have an eſtate for life in 
tlerent, and ſo he ſhall if it be granted by Deede, 
ao by the Intent of the Deviſor it appeares, that che 
Grantee ſhall hold Courts, and have 7 o. /. per annum, 
br his wages, and quarterly here had relation to rent 
mely, becauſe the word Et,disoynerh irfrom Sheep 
and Bullocks, and judgement given for the Avow- 
ant, X 2 Backs 


308 . Puckmers Caſe. 


Buckmers Caſe, 7. Jac. fo. $6. 


TP: gavea Houſe in Gavellkinde to M. his Eldeſt 
Davghter in taile, the remainder of one Moity 
to ). a ſecond Daughter in taile, the remainder of the 
other Moity to RK. a third Daughter in taile, with 
crofſe remainders to }. and K. M.-diſcontinueth andÞſ! 
dyeth withour ifſue, J. dyeth without iffue, RK. dy: 
eth, and her iſſue brings a Formedon in the remain-E' 
der, and good, although ſeveral! remainders , for 
they depend upon one eſtate, and commence by gift 
at one time 2 In aQions reall, in which title is ex- 
preſſed, a man ſhall noc have one Writ for Lands, tc 
-yhich he had ſeverall Titles, as in eſcheate, ceffayit 
Writ of Meſne, &c. but he may have a Writ of ware 
' of Land onely, although it be by ſeverall Tenures 
nor one formedon upon two {diſtin gifts, where the 
foundation is feverall, but he ſhall have it if there be 
one gift, although ir take efted ar ſeveral] rimes, be 
cauſe the foundation was joynt and fingle, as upo 
a gift in taile, ro Brother and Siſter, who dye with 
ont iffue, or if the Brother dye withour-ifſue, and the 
. Siſter dye having ilſue, who dyes without iſſue , he 
to whom the remainder limitted ſhall have one for 
medon although it veſt at ſeverall times, ſoin an e 
ſtate taile to Father and Sonne, and- ſo here : In 
actions reall, founded upon Torte, a man ſhall hay 
one Writ to-recover Lands, to which he had ſeveral 
Titles, as in an aflize, a Writ of entry, &c. but ina 
Writ of entry upon difleifin made ro my Mother 
and her Siſter Coperceners, -becauſe there title is in 
the Writ, it appeareth he ought to have ſeverall acti 
ons 3 but in perſonall ations, one may comprehend 
ſeverall torts, and cauſes ofa&jons, as treſpaſſe fo 
* treſpaſſe made at ſcverall dayes and places, waſt vp 


ony : 


Frannces Caſe 309 
01 ſeverall Leaſes, and ſo of Debt. Nota, if a remain< 
lex be executed, iflue in remainder ſhall not have a 

* Efrmedon in remainder, but in the difcender, and 
deft Count of an immediate gift, but if there be a Leaſe 
for life to one, the remainder In taile to A. the re- 
f the nainder in taile to B. A. dyes without ifſue, if B. be 
caſed to his formedon, he ſhall not counr of an im- 
mediate remainder. but ſhall ſhew the firſt remain- 
- dy: der to A. and that he is dead without iſſue. 2, In for- 

- MW ncdon in the remainder or reverter, omiſſion of ifſue 
inheritable in the pedigree of the demandant, abates 
the Writ, but not upon the part of the perticular 
WF ſenant. 3. The Demandant muſt make mention. 
ofthe Sonne who ſurvived the Father, ro which Son 
the Land diſcended, but was not leifed by force of 
ward te taile, but he ſhall name him Sonne, but not heire, 
es 4. The Demandant ina formedon in the Difcender 
- the] muſt make himſelfe heire to him that was laſt ſciſed, 
e bKandhe to the Donee. Note here, hecaute K. was + 

hed ncver ſeiſed, the Writ ſhall ſay Remanere, not deſcen- 
wonſf] #12, and che Wric was, Remanſtt 15, becauſe a dif- 
vith _—_ otherwiſe it ſhould be Tenementa reman- 
| the [e74nt, 


| he þ50 7 

fog Fraunces Cafe, 7o Jac. fo. 89. 

n e 

: Inffl THe Plaintiffe pleads in barre of avowry, that R. 
ave F. deviſed to I. his Sonne,who leaſed to him, the 


ral #owant replyeth, that after the deviſe, R. F. made 
in a *Feoftement to the uſe of the ſaid I. upon condition, 
ther.thar he ſhall ſuffer his Executors to take away his 
is inf] $00ds, and the eſtate limirred ro him was for fixty 
a4FY jexres, if he ſhould ſo long live, with diverſe remain- 
\end(] ders over, and that after the'death of F. I. hindered 
 forfff tie Executors, to carry away the goods, whereupon 
T.in remainder entered, and judgement given for 
the Plaintiffe, R 3 1. Re- 


210 - FEdwardFoxes Caſe. 


T. Reſoly. 7 Alchonugh the condition be taken 
ſtrialy, the uſes to I: onely, and to his Heires , are 
onely avoided by it. 2. A diſturbance by pardll is 
noBreach of the. condition, and becanſe the ayoy- 
ant did not ſhew a ſpeciall diſturbance, his replicat)- 
on was void. 3. I. ought to have notice of the con- 
dition being a Stranger to it, or otherwiſe he cannor 
breake it, as a Copy=holder ſhall not forfeire for de- 
nyall of rent, to him to whoſe ofe a Mannor is tranſ- 
ferred before notice, but he who bindes himſelfe to 
doe any thing muſt take notice at his perill, becauſe 
he hath taken it upon him. 4. Alchovgh that the 
Title which the Plaintiffe had made in barre to the 
avowry, be deſtrayed , yet he ſhall have judge- 
ment, becauſe his count is good, and another Title 
( that 1s ro have the Land fo, fixty-yeares, by force 
of the uſes declared upon the feoftement ) is given 
into him by the Replication 3 althon; 
the Court muſt adjudge upon all the 'record, and 
judgement was entered for him accordingly. | 


Edward Foxes Caſe, 7. Jacobi. fo. 93. 


Revertioner upon a Leaſe for life, the remain- 

der for life in conſideration of 50. 1. demileth, 
granteth, &c. his reverſion for 9g. yeares rendering 
rent, this is a bargaine and fale, and there needs no 
attornement, for the words of bargaine and faleare 
not neceffary if there are words which tantamoun; 

_ as if at the common Law one had ſould his Land, at 
uſe had beene raiſed to the Vendee; becauſe their n- 
tent ſo appeared, ſo here, bur if it appeare that ther 
intent was to paſſe it at the common Law, as if a Let- 


ter of Attorney be made to make livery, the uſe had, 


notriſen, and here appeareth their intent to paſſe 
þ | " 8 


1 h that the 
' title which he made for himſelfe be deſiroyed, yet 


0 = 


' Matthew Mannings Caſe, 3IT 
134 bargaine and fale, becauſe rent is reſerved pre- 
are Ef fently, therefore it is'reaſon that he ſhall have the 
| is cents of the parcicular Tenants preſently, which can- 
w- @ not be if it paiſe nor by bargaine and fale, and inroll- 
t- WY ment is not neceſlary, becauſe a rearme for yeares 
5n- Ef onely patterh in rhis caſe, and »o freehold. See Sir 
not MN Rowland Heywards Caſe, 2. Report. fo. 35. 


Je- 

nf- Matthew Mamnnings Caſe, 9. Jacobi. fo. 94. 

to | 

uſe ] Effee for yeares is bound in 200. Markes to W. 
the C. and deviſerh to his Wite for life, and after 


the Wl her death to M. M and makes his Wife Executrix, 
ve- MF who agrees and dyeth inteitate. M. M. enters, and 
tle W nkes adminiſtration of the goods, not admini- 
rce W ſired. W..C.” brings Debt againſt him Reſolved, 
en that M. M. takes by Execatory deviſe, and not as a 
he remainder,and the eſtate limmitred to him in con- 
ſer ſtraRion, *Þrecedeth the limittation to the Wife, 
ndll a5 if he had deviſed, thar if the Wife die within the 
 terme, that then M. M. ſhall have the 1efidue, and 
allo deviſed it to his Wife for life. 2. This caſe is 

moſt ſtrong, - becauſe a Chattell which may veſtand 
reveſt at pleaſure of the Deviſor, without miſchiefe to 

n-W the Precipe. 3. A deviſe of the Terme, and Occn- 
th, pation thereof, all one. (Viz. ) So many yeares as 
ng the Feme ſhall live, theremainder to M. M. 4. After 
nol the Executrix had agreed, the firſt deviſee cannot 
eW barre the Executory deviſe. $. A man may deviſe 
ng an eſtate, which he cannor convey by a& executed 
an} as to his Executors, untill his Debts ſhall be paid; 
n-F theremainder over, they have a Chatrell determina- 
er able. upon payment of the Debts, which cannor be at 
lf the common Law. Ifa Sheriffe ſella Terme upon 
a, a Fieri facias, and jadgement is reverſed, the ale (hall 
IE ſtand, otherwiſe none will buy any thing upon Exe- 
R 4 cution, 


| 312 - Baſpoles Caſe. 


cution, and judgement was given for the Plaintiffe, 
and aftirmed in Error. © 


Baſpoles Caſe, 7. Jac. ſo. 97. 


F And B. put themſelves in Arbitrament for all 
'4 * demands, Syites, ſo as the aforeſaid award be 
delivered in Writing,&c. at the Feaſt of Saint James, 
the Arbitrator awards that B. ſhall pay 224 /. ro F, B, 
refuſeth to pay, F. brings Debt upon the bond to 
ſtand to rhe award, and good: 1. Reſolved, that 
the award was of both parts, for the one was to pay 
money, and the other to diſcharge the Debt. 2, Re- 
ſolved, that whereas the Plaintiffe ſaith, that the a- 
ward was made Depremiſts, which untill the contra- 
ry beſhewed ſhall be intended of all : when the ſub- 
miſſion 15 generall, an award of part is good, for 0- 
therwiſe the parties may conceale one thing, and 
make the award void 3 but if it be of diverſe things 
in ſpectall, Ita quod arbitrium fiat de premiſſis, an award 
of part is voyd, bnt good without ſuch concluſion, 
ſoif rwo of one part, and one of the other part, ſub- 
. mit themſelves, arbitrament betweene one of the 
one part, and another of the other part is good, 


Sir Richard Lechfords Caſe, fo. 99. 


FEvant by copy in fee, ( where there is a cuſtome 

thar the heire after the death of his aunceſtor, 
within three Courts and Proclamations made ſhall 
be barred ifhe claimed not ) dyes, his heire beyond 
the Scas untill three Courts and Proclamarions paſſe, 
ard recturnes and claimeth to be admitted, he is not 
barred no more then by Non-claime upon a fine, 
Ergo, this coſtome ſhall be conſtrued, if he be witi- 
in the rcalm of full age,&c.but if he goe over the - 


ſte, 


Talbots Caſe. 

after the death of his aunceſtor, he ſhall be barred, 
45in caſe ofa fine. 2. . Reſolved, although he was 
not in the Kings ſervice, this15 not to the purpoſe, 
becauſe by intendment he cannot have notice 3 But 
a Mulier puiſne, over the Seas ſhall be barred, by the 
dying, ſeiſed of the Baſtard Egne, for the right of the 
Mulier is barred, and the Baſtard is made Mulier,. al- 
though that a-diſcent of the diſſeiſor of a rent or 
thing which lyerh in grant barreth not the diſfeiſee, 
yet ifa Baſtard ergne, dye ſeifed of it, this barres the 
Mulier. If two Daughters, whereof one is a Baſtard, 
eine, enters and dyes, before or after partition, the 
Mulier is barred : Otherwiſe, if rwo Daughters, and 
one of them had no collour of partition, if Baſtard 
eigne dye in the life of his Father, having iſſue, . who 
enters after the death of the Father, and dycth ſei- 
ſd, having iſſue. Qaere, if the Mulier be barred, 
mulier is barred by diſcent,before entry of the Sonne 
of the Baſtard, erzne, as if iſſue be in Ventre ſa mere, or 


. the Wife of the Baſtard indowed. 


John Talbots Caſe, 7. Faco. in Second deliverance 
fo. 102. | 


] 04 and Tenant by Homage, Fealty, and Herriot 
— ſervice of $0. acres, the Tenant infeofteth the 
Lord of three acres, and after infeofteth the Plain- 
tiffs father of three other acres, parcell, &c. who di- 
eth, the Lord difſtreineth for Herriot, the Plaintitte 
brings replevin, and good. 1. All intire ſervices to 
render an intire Chatrell of profit, or pleaſure, by a- 
lienation of part ſhall be multiplied, and by purchaſe 
of part by the Lord, extin&. - 2. Perſonall ſervices 
for the publique good, which are intire, as Chivalry, 
Homage, and Fealty, ſhall be multiplyed, and nor 
extinct. 3. Other perſonall {crvices, as Butler, Sew- 
er, 
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* er, &c. ſhall not be multiplied, bur ſhall be exing: 
So of a perſonall office,and mannuall labour. 2.There 
js no diverſity betweene an 1atire Chattell be jt an- 
nuall or not, as if it be ro render a Horſe every five 
yeare by purchaſe of part, itſhall be extin&. 3. If 
- the Father of the Plaintifte had been firſt infeoffed, 
and then the Lord, the Herriot had remained, be- 
cauſe there the Father of rhe Plaintiffe, held by a 
ſeverall Herriot before the Lord was infeoffed. 4. Bur 
Herriot cuſtome, by purchaſe of part is not extin&, 


Doftor Bonhams Caſe, 7. Jacobi. fo. 114. 


He Preſident and Cenſors of the Colledge of 
Phyſirians in L. by colour of Letters Patents 
of H-8. and the Statutes of 14. H. 8. and 1. Mar, 
fined and: Impriſoned Dottor Bonham, for praiſing 
of Phyſicke in L without their allowance, ( the fine 
to'be paid to them, and alſo for contempt made to 
the Colledge, whereupon he\brings falſe impriſon- . 
ment; and adjudged for the Plainrifte. | 
1. Whither a Doctor of one Univerſity or other, 
be within the aft. 
2.Admitting that he is,whither he be withinthe cx- 
ception in 14. H. 8. Juſtice Danzell held, that ſuch a 
DoRor was not within rhe body of the A&R, and if 
he were, yet he is within the Exceprion, but Warbur- 
ton econtra, for both points : Cooke ſpake not to them, 
bur they all agreed that the Action was maintainable 
for two other points. 
1. Whither the Cenlors have power to fine and 
impriſon. 
2. Admitting that if they have purſued it. The 
Cenſors have no power in this caſe to-impriſon the 
Defendant, for they have no power to puniſh by fine 


and Imprifonment, thoſe who praQiſe withour = 
0 J» 


\DoFor Bonhams Caſe.  315- 
icenſe;but.thoſe praQtiſerswho miſadrminiſter phy ſick- 

1. Becanſe the clanſe that none ſhall practiſe with- 
ont. their Licenſe, and: the clauſe which giveth to 
them the ſaid power./are diſtin clanfes. 

2.. The firſt clauſe impoſerh another penalty, and 
6. 1. every moneth :that he praQtiſeth, but leaverh 
the evill adminiſtration of Phyſick to be puniſhed, 
by the Colledge; becauſe this is uncerteine. 

3. To make one puniſhable by the frſt Branch, he' 
ought to praiſe by a moneth, otherwiſe itis by the 
ſecond. 
4+ By this way they ſhall be both Judges and par- 

ties in one caule. 

s. If DoQtor B. ſhall be puniſhed-by..5. /. by the 
monerh, and alſo at their pleaſure, he will- be often 
| puniſhed for one cffence. 2. Admitting that they 
had power, yct they have nor purſued it. 1. Becauſe 
the Prefident,who hath no power, joyned with them. 
2. The fine was impoſed for not appearing - before 
the Prefident and Cenfors, and the Preſident had no 
power. 3. Halfe of the fine belongs ro the King, 
and here all is to be paid ro them. 4. The.Impri- 
ſonment ought to be preſently, as upon the Starute 
of W. 32. cap. 12. g. their aurhority being by Patent 
and Statute, their proceedings onght nor to be by 
Paroll, and the rather, becauſe they claime authori- 
ty to fine and impriſon. 

6. It ſhall be raken ſtrit, becanſe againſt the lj- 
berty of the SubjeR, therefore before 1. Mar. the 
Gaoler was not bound to receive them, and this 
doth not inlarge their power, but that the Gaoler 
ſhall forfeire double the Amerciament, if he refuſe. 
Admitting the replication void, although that the 
Colledge demuire upon. jr, yet the Plaintiffe ſhall 
have judgement, becauſe: in the barre, the Defen- 
dants have ſhewed that they have impriſoned him 
with- - 


316 The Caſe of the City of London. "m 


* without caufe, for upon all the pleading, it appea- 
reth, that he had cauſe of aion 3 but if a barre he 
mfufficienr, and by the replication it appeares, that 
the Plaintiffe had no cauſe of AQion, he ſhall no+ 
have judgement # a Count may be made good by 
barre, and a barre by replication in matters i of cir- 
cumſtance but not of ſubſtance. See there ſeaven 
things obſerved by Cooke, for the better direQion of 
the Preſident gnd Comminalty of the ſaid Colledge 
hereafter. 


The Caſe of the City of London, 7. Jac. fel. 121. 


fs is 4 good cuſtome within a Citty that a Forreinor 
within the ſaid Citry ſhall not ſell things by re- 
taile, and it is good ajlo upon paine of 5. }. but itis 
not good by Charter, therefore Gitties which are in- 
corporate within time of memory cannot have ſuch 
priviledges without Parliament : ſo of a cuſtome, 
that goods forreigne bought and forreigne ſould, 
ſhall be forfeited: So one may preſcribe to have a 
Bake-houſe in a Towne, and that no other ſhall have . 
one there, and the Statutes which provide that every 
one may-ſell in retaile, or in grofſe, extend onely to 
Merchands, aliens and demiſens, who export and 
import things vendible. Three inconveniences by 
confluence of people to London, &c. 


The Caſe of Thetford Schoole, fol. 130. 8. Jac. 


Ands of the yearely value of 35. /. in a? 9. EL. 
was deviſed by the will of Thomas Fulmerſton, to 
certeine perſons and their Heires for maintainance 
of a Preacher, four dayes in the yeare, of the Maſter 
and Uſher of a free Grammar-Schoole, and foure 


poore People, Viz. Two men and two. women, and 
a 
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a ſpeciall diſtribution was made by the Teſtator, 
amongſt them of the ſaid Revennues, ( V7z. ) To the 
Preacher one certaine Summe, tothe School Maſter, 
and Uſher other certaine Summes, and to the Poore, 
&c. amounting in Toto to 35. /. per amum, which was ' 
the annuall profits of the Land at that time, ang af- 
ter, the Lands became of a greater value, (Viz, ) 
100. I. per annum. Queſtion, whither the Preacher, 
School-maſter, Uſher, and Poore, ſhould have onely 
the Summes appointed to them by-the Founder, or 
that the Revennew and profits of the Land ſhall be 
imployed to the increaſe of the Stipends of the 
Preacher, School-maſter, &c. or in what manner the 
ſurpluſage ſhould be imployed. And it was refol- 
ved, that the revennew and profit of the ſaid Land 
ſhould be imployed to the increaſe of the Stypend 
of the Preacher, School-maſter, Uſher, and Poore, 
and if any ſurpluſage remaine, the ſame to be expen- 
ded to the maintainance ofa greater number of Poor 
&c. and nothing thereof to be converted to the De- 
viſees , or their owne uſe, and this reſolution is 
orounded upon apparent reaſon, for if the Lands 
ſhould decreaſe in value, the Preacher,School-maſter, 
&c. ſhonld looſe, ſo when the Lands doe increaſe in 
value, ( Pari ratione ) they ſhould gaine, Vzde Sta- 
tutum, Templar iorum ita ſemper quod pia (5 celeberrima wo- 
lantas donatorum in omnibus teneatur (F perpetuo ſandtiſ- 
ſime perſeveret. | 


Tumors Caſe, 8, Jac. com. banco. fol. 132. | 
N Debt againſt an Adminiſtrator he pleads recoe 


veries had againſt him in the Court of C. which 
amounts to all which he had in his hands, the Plain- 


tiffe replyeth, that one is by Covin, and that the o- 


ther recoveror had accepted a compoſition, and thar 
| the 


318 Mary Shipleys Caſe. 

* the Defendant delayed to accept a Releaſe to. de- 
fraud the Plaintifte : adjudged for the Plainrifte, 
i. Although that two recoveries are withonr coviti, 
yet the compoſition fo operates, that nothing ſhall 
be accounted adminiftred;”-bur onely fo much as he 
hath paid by compoſition,- and the converting of 
any part tohis owne uſe, and the deferring to accept 
a Releaſe, isagainſt the oftice 'of an Executor, and 
ſhall not aide him. 2. The barre is inſufficient be- 
cauſe he hath nocthewed' that the Court of C. had 
power to hoid plea of debt. '-2; Becauſe he hath 
not ſhewed that the Teſtator' was bound in an Obſj- 
gation, and if it were onely upon contra, the admi- 
niſtracors were Hor chargable in Debt. 3. Bethe 
replication evill. yer becauſe rhe Barre is inſufficient, 
the Plainriftc ſhall have judgement, becauſe he had 
not ſhewed any thing againſt himſelfe, but if it ap- 
peare by the replication that he had no cauſe of A. 


CY 


Rion he ſhall be barred. 
Mary Shipleys Caſe, 8. Jac. fol. 134. 


AN ation of Debt againſt an Executor of 200. |. 
& 3 the Defendant plen:dcd, Plene adminiſtrauit, the 
Plaintifte replies, that the Executor had afſers, the 
Jury found affers to the value of 172. . judgement 
was given to recover the whole Debt of 200. |. and 
damages, and coſts of the goods of the Teſtator. 
S. &ce Et fi non, then the damages of the prope! 
goods of the Defendant. - ; 


Sir John Nedhams Caſe, g. Jacobi, Communi Banco, 
fol. 135, 


] N debt as adminiſtratrix upon adminiſtration com- | 


mitted by the Biſhop of R. rhe Defendant _— 
| ag- 


Sir Francis Farrintons Caſe 319. 
adminiſtration commitred unto him by the Deane 
and Chapter of C. ſede vacante, becauſe the Inteſtate 
had bona notabilia, (xc. the Plaintifte replyes that thar 
adminiſtration was repealed : adz. for the Plaintiffe. 

1. Reſol. Becauſe it is not ſhewed that the Inte- 
ſtare had bona notabilia, gyc. irfhall be intended that 
he had not, and yet the adminiſtration is not yoyde, 
but voydable. T2, 

2. Before the repeale of adminiſtration commit- 
ted by the Metropolitan, the inferior Ordinary may 
commit adminiſtration , becauſe rhis is by the re- 
peale declared voyd, ab initio, and an adminiſtration 
is but an authority which- may well commence 7m 

10. 

m The committing of adminiſtration to the ob- 
ligor hath not extinguiſhed the bebt , becauſe ir is 
inanothers right, otherwiſe it is, if the obligee him- 
ſelf make the Obligor his executor}, becauſe this 
is his owne at, De bonis defun#H trina diſpoſitio. 1, Ne- * 
ceſſitatis, ut funeralia. 2, Utilitats, that every one ſhall 
be payd in due order, 3. Voluntats, as Legacies. 


Sir Francis Barringtons Caſe, 8. Jacobi, Communi 

Banco, fol. 136. . _ . 

He Lord R. granted wood within a Forreſt. in 

which the Plaintifte had commogy, which grane 
is confirmed by Starute, the grantee cuts wood, and 
incloſe it, the commoner ſhall looſe his common for 
ſeven yeares. | 

I. Reſol. The grantee had an inheritance to take 
in another - ſoyle, and. the ſoyle is to the Lord R. 
2. Although rhe grantee had noc the inheritance, yet 
the Srature extends ro him; and he may incloſe, for 
the Statute is, or any other perſon tro whom wood is 
loulg, 3. 22. E. 4. cap. 7. extends to wood which 
| one 


- one had in ſeveralty, and not where another had 


common there 3 for at the common Law , one who. 


had wood in a Forreſt cannor inclofer againſt a com: 
moner, but if it be his. feverall wood, he might in- 
cloſe, parvo foſſato; Fc. for three yeares, 
- 4- The fayd Statute is as a conveyance | betweene 
the King and his SubjeQs , which taketh not away 
/ the right of third perſons, as the.commoner heyxe is, 
s. In the fayd Statute there is a clauſe that hee 
way incloſe without ſuing to the King, or other ow- 
ner, ſo that power is given againſt chem, and not a- 
gainſt a commoner. Beaſts of Forreſt are Hart,Hinde, 


Hare, wilde Boare, and Wolfe : of chaſe, Buck, Doe, 


Fox, Martin, and Roe. | 
6. By the Statute of 35- H. 8. cap. 19. he is bar- 
red of his common, which provideth that no Beaſts 
ſhall be ſuffered to come there for ſeven yeares. 
7. The Statutes which concerne Forreſts are ge- 
nerall, becauſe they concerne the King,and the Court 
ſhall take notice of them. ' | Bo 


DoFer Druries Caſe, 8. Jacob. fol. 141. 


ORor Dru yy recovers againſt B, who is outlawed, 
and taken b” Catias ut-legatum, and eſcapeth, the 
Utlary is reverſed,, Door Drury ſueth execation, B. 
brings an Audita querela, adjudged that it lyeth not. 
It was reſolved that if A. be in execution at rhe ſuit 
of B. upon an erroneous judgement, and after eſcape, 
| and after the judgement is reverſed by a Writ of 
error, the action againſt the Sheriffe is extin&, for 
hee may plead Nul tzel record : But untill it be re- 
verſed, it remaines in force, be it neyer ſo errone- 
ous 3 and if the partie have judgement and eXecu- 
tion upon the eſcape againſt the Sheriffe or Goaler, 
and after the firſt judgement is reverſed, yet for 6 
| much 
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| Y ech  fadgementuyon this collrerall thing ſve: 
" N vechall of che. firſt, 5. H.6. 4, Feit feemerth.a6 


me, he may have remedy by Audjta 


the ground and cauſe of the collatgyall {rear Ta 


luncary, and berweene a recovery by eigue tigle, and 
reyerſall of a recovery. 1D0;.<3-5000kd 


Davenports Caſe, 8. Jacobi, fol, 144: 29131 
 W TEnantfor yeares of an advowſon granteth :proxis! 
mari «duocationem (5 donationems ſi. ade Eccleſia 
- tontingerit vacua; fore durante termino, Cc, Andafrers 
* I yard furrenders his terme, yer if; the procheiwaveis 
dance be wichin. the tearme, the grant: is good, for 
yeares cannot. determine, bprt the efflyxion.of times 
and the Law-implyes this: Imitation; af-the-Churclr 
doe come voyd,during the tearme: For-expreſſio econ 
que tacite inſunt nthil operatur + Likewiſe if- a leſſee for: 
ua grant 4 rent charge, and\ after ſyrrender, yet 
r the benefic of the grantee the. tearmny: hath) con+ 
tinuance , although in ret veritates it is determined; 
and the grantor himſelie ſhall nor.Yerogate from his 
owne grant to make it voydat his. pleaſure. | 


2 _ The ſix Carpenters Caſe, 8. Jacobi, fol. 146. 


f [7 was reſolved when entry, authority, or licenſe; 


$ is given ro any. by. the Law, and he abuſe the ſame, 
" | in this caſe hee ſhall, be a treſpaiſor ab initio -' But 
” | vhere cntry, authority, or licenſe, is given by. the 
4 pty. and he abuſe the ſame, there he: ſhall be'pa» 


niſhed for this abuſe, bur he ſhall-not. be ſayd ro bs 
a treſpaſſor ab inztto 3 and the my is this, _— 


322 TheſixCarpettersCaſe.” = 


"yg 


the Law doth jud e by the a ſubſequent, quo aniny.. 


of to'what intent hee enters, a#a exteriora jndican 
meriora' ſecreta +, But when the partie giveth ay- 
thorityz'Cc. to doe a" thing, he cannot for any ſub- 
vent.cauſe puniſh the ſame. © Y 

"'x.: The Lawdoth give authority of entry into a 
common Inn, Taverne, (9c. wala 

2,5 Toa Lord to'enter and diſtreine. y 
:.:3, 'Toan owner of the ſoyle to enter and diſtreine 
dammage feaſant. 4 

' 4. To him inceverfion to view if waſte be com- 
mitted. SE SIO 4:51.22 6038 
s. To acommoner to enter into his Lang to view 
his Cattell, &@c © 5 cop bh 


: Bur if hee that enters into an Inn, gc. doe tref- 


or take any thing away; or if the Lord that di- | 


ines for rent, or owner for dammage feafant, 14 
bour, ior kill the diftrefſe, or he thar enters to view 
waſt,' bruſe- the houſe, or ſtay there all night, r 
if-a-commoner ſell. Tymber 3 in theſe caſes and ſuch 
like, the Law-judgeth that hee entred for the ſame 

wrpoſe-; and therefore the a& that doth demon- 
i__ this.z: is, -ta' be'a treſpaſſe'; and he ſhall be 
a:treſpaſſor «b initio : It was reſolved, that the nw 
ſeafans;. or not doing of a thing is not 'any trepaſſe, 
where the Law giveth licenſe or authority to enter, 
( viz. ) tadeny46 pay for Wine ina Taverne, is not 
a treſpaſſe, but the Taverner may have an aRion of 
debt, 12 E. 4.8.” If a Taylor: overvalue the ma- 
king of a Garment, and the neceflaries thereunto, 
he ſhall not have an aRion of Jer for his owne va- 
- Ines, unleffe it be ſpecially agreed nppon before, bur 
he may detaine the Garment, untill he be payd or 
fatisfied ; and If .-rhe party ſue for the ſame: the 
Jury ſhall ſerdbwne the value, and the Taylor ſhall 
have no more,:-but be barred for the reſt ; Likewiſe 
DULL, 173 I MLY an 
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Edward Althans Cife. > 355 
in Oftler- may deteine:an Horſe,” &4+. Tender of ſuf-" 
ficient amends for dammage'felane befor'the diftreſſe: 
aken, is good, anid the taking of 2 diftreſk aftetwirds' 


"is wro 3: tender after the taking of a diſtrefſe,,and 


before che impounding,maketh the detaining wrong, 
but not. the raking 3 but render after the im _ 
ing commeth roo lare,zfor then 'the cauſe-is-pur To' 
the tryall of the Law. "— Yd ln 


Edward: Akhams Caſe, 8. Jazobi, fol. I59..In dower 


| N Seiſed in-fee of tands ta w. and G. deviſetly 


*the Lands in G. to his younger Son for life: ; it 


- was agreed betweene the eldeſt: Son and the: Widow 


of T. N.. that ſhee ſhould: releaſe her dower 'in W:; 
ſhee releaſeth unto him,  omnes - aHones demand. -o gc. 
necnon. ommnem dotem- (ff tiulum-dotir> doc. de-aliquibus 
terrisin W both the Sons dye, ſhee brings dowre of 
the Lands'in G. and judgement piven .for-the -de- 
mandant. . Sify 11t a1 10 397515, 

I, Reſol. A releaſe of all aRions'to hitvin the re- 
verſion barreth not dowre, becanſe ſhee had no cauſe 
of a&ion againſt him, - bur:againſt the tenant of the 
free hold, bur a releaſe of all her right tro him in the 
teverfion extinguiſherh dowre,: for a releaſe of right 


| beareth aRions, bur a releaſe of ations barrethnot 


aright, if there be other meane to . come toi ' 04 
therwiſe not, as if the difſeiſee releaſe all -aRions to 
the heire of the diſſeiſor, the right is extinG; 'other- 
wiſe it-is. if the releaſe be to. the difſeiſor-, and' a 
diſcentafrer, or if the releaſe: be to the leſſee: for 


life of the heire ; a releaſe of all aRions reall:and 


perſonall is no barr jn a Writ of errour, batateleaſe 
of a Writ of errour is 3 a releaſe of ations Is no bare 
to haye execution 3 if he be nor put to a. Stirs faciass 

. 8 a releaſe 


a releaſe of a thing due before the time of payment 


thereof; is good :. Luerelais more: then an aftion, for 
by that the cauſe of aQtion is releaſed. z-by releaſe 
of-tvives> executions are-þarreds. formbne- ſhall have 
execution without ſuire fas. it, 10 it.ivof:all duties ; 


bur:a-relcaſe de quereli::infeis,. in-that caſe barreth. 


not Jdowte;; by releaſe of: titles ' dowre-is. barred; 


and by releaſe of demands, which is the moſt ample 


releaſe of all. 
--2: The collaterall:agreement is not bf any . force 


or efte&, but generall words ought..to:be qualified ' 


by apt words contained in the ſame Deed as in this 


caſe, miþi cohttngent. per-tnaxtem dicHi T. viri mei ds alj- 


quibus: terris in W. 496; and fo Extends not io any 
LandsinG. butreſiraineth-the generall words to the 


Lands;in /W. . ovely : 2yaado. caita: continet: gerieralem 


claiſulam: piſteaque deſcendis ad verba- fpecialia, que clau- 
ſu:£.generali. ſunt conſentaned,. mterpretanda eft - carta ſee 
candum-yerba ſpeczalia :- As if a man. grants a rent in 
manerjo.de:D. preciptendurn, in'100.; Acres paretl there- 


of with clauſe of diſtreſle in the 100. Acres, the rent. 


ſhall ifhaxeiont of 'the-toos Acres onely,” . 

eat EO OC Et, 1055951] £35 TICK TH % | 

ac Arthur Blackamores Cafe. 8. Jacobi,” fol. 16, 
__— _—— : Þ #OEP- <F ; 7 


THe Defendant is named Gent. im the originall 
£,Wric.bur by negligence of the Curſitorhee is 
outlawed bythe .name-of Knight 3 this is, amenda- 
ble at-tht common Law,. but in caſe of the King, de- 
fau}t:iof the Court was: amendable at the Common 
Law,:;as.exroneous entrance! of the conrinvauce, cf 
foyne; (5c::and any' part:of the Record the fame 
Texme:3: and:therefore diveiſe Statutes of amend- 
mens: were made, onevf the laſt whereof was 8.7. 
6-@p.:114; which was:ofore. large; and [extends to 
proceſſes and to ſeven ohet rhings,to —— 

: '$* 'W 1 "A[OL 


and judiciall,, Pannels, and Returues ; that ig, wher®; 


Arthur Blackamores Caſs 52g 
Paolls, Warrants of Attorney, to, Writs.:originall 


itwas the miſprifion: of the Glerke, and -onely the 
defaulr of the Clerke by negligence, is amengahtle , 
bur nor'by his neſcience 3 a5.if an action'be. bronghc 
againſt executors in the debet and detinet, erit. ic be, 
falſe Latine, but if a word: which 1s not Latme be - 
written for. a Latine word, this is amendab]e, as Ima- 
gmavit, for Imaginatus eſt : Ina Writ of treſpaſſe a- 


gainſt diverſe, if ir abate-for defaulc againſt one, it 


1 abate againſt all, bur if ir be for matrer in fa& 
onely, as for miſnaming one-Defendantr, ir ſhalt abate 


 onely againſt him 3 omiſlion'or addition which doth 


not alrer the forme is amengable, as.if Det gratza be 
omitted * Voluntary or negligent keeping of Records 
by the Clerke is amendable by other parts of the Re- 
cord, or by exemplification : Count or plea in barr, 
(9c. which wanteth ſubſtance, ſhall not be amended 
in another Terme, but default Fin the colour ( be- 
cauſe this is the default of the Clerke ) ſhall be 3 a 
Record ſhall be amended in another Terme by the 
piper Booke, and a thing apparent to be the fauk of 
the Clerke, ſhall be amended in another Terme »* as 
ren luydoit. ds hoc, dc. (& predict us defend. pro querent. 
Nift pris ſhall be amend::d by this Starure, if power 
be given to the Juſtices to proceed, otherwiſe nor, 
if iſſue joyned in the Record be miſtaken in- the 
Nift privs, it ſhall not be amended, but miſprifion of 
dammages ſhall be, becauſe this is. nor maceriall ro 
the ifſue, and it is the default of che Clerke: War- 
rant of attorney, and returnes are amendable by this 
Statute, but if there be none at all, it-is out. of. the 
Sature z\ and becauſe this Statnte leaverh-many- car 
ſes without remedy, the Statutes of 32H. 8:cap.30+ 
and 187 Eljz. cap. 14+ were made: Ten miſprifions 


as yet not remedied. | ; 


Y 3 1. Variance 


326 . * Myghts Caſe. 
1. Variance materiall betweene the oripinall and 
the Count. 0 | 
- 2. Wantef ſubſtance in the originall, or Count. 
3. Inſufficient tryalls. RAE 
' 4. If a Coroner returnes the Jury where the She- 
rifte ovght, | 
s. Lack of name of the Sherifte to the returne. 
6. Where noreturne is indorced upon the Venirg 
facias, þ 3 
ſj Z When one who is not returned, givetha Vet- 
i&. 
8. Pleas of the Crowne. © 
9. If it appeare to the Court that he who hath a 
Verdid had no cauſe of aRion. | 
Io. Errour in Law. 


Caſes itt the Court of Wardes, 


Myghts Caſe, 7. Jacobi. fel. 163. 


1. R Efolved, if J. M. purchaſe Lands to hum, and an 

© Infant in fee, it cannot be averred that this 
was to take away the wardſhip, becauſe he never was 
ſole Tenant to the King. 

2, No feoffementthat I. M- can make of his moi 
ty,can be avec'd to be by colluſjon,&c. becauſe with- 
out feoffement no wardſhip ſhall be, and alſo the 
Statute ſpeakes of ſole ſeiſin, | 

3+ A feoftement to the wife or younger Child can» 
not be averred to be by eoyin, &c. upon conſirudt- 
on of the Statnte of 32. & 34. H.8. where colluſr 
en cannor'be averred by the Statute of Marlebridge, 
1t cannot - be now to ſeize a!l the Land, but it may 
be for the' third part which belongs to the King + li 
2 third part be left to the King, no averrement 6t 
16 VIEW | covili 
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| Digbles Caſe. DP 
covin may be for the other 1wo' parts, the. Father. 
makes a feoffement to diverſe uſes, the remainder 
to his ſecond Sonne and dyeth, his. Eldeſt: Sonne- 
dyes, the ſecond Sonne ſhall not be in ward by aver-: 
ment of covin, _- | IR, 


- Digbies Caſe, 7. Javobi.. fo. 155. Fai 


TEnant of the King conveys his Lands tothe uſe; 
* of himlelfe for life, the remainder to his Sonne- 
and Heire in tajle, and after is attainred of Treaſon, 
the King ſhall have no wardſhip of any part of the 
Land by 32. & 34. H. 8. becauſe there is no Heire, 
and livery muſt be ſued in the name of rhe Heire, 
but the King ſhall have wardſhip in ſuch a caſe before 
26, H. 8. becauſe there was an Heire. BIO © 


The Earle of Cumberlands Caſe, 7. Jacobi. fol. 165. 


F 2, granted the Caſtle and Mannor of S. in taile 
' toR.C. H.6. granted the reverſion to T. C. 
if the taile be good, if not, he grants it in poſſeſſion, 
this is good one way or other, and fo are many Pa- 
tents from time to rime. 


Paris Stoughters Caſe, 9. Jacobi, fol. 168, 


Y Mandamus it was found that P.S. dyed ſeiſed 
40. El. and held of the Queen in common ſocage, 

7. Jacobi, a Melius inquirendum was awarded, whicher 
he held of the King by common ſocage, or in chival- 
rand itis found that he held of the Queene by 
civalry. This Writ of Melius, &c. is repugnant, 
and giveth no authority to find this office, becauſe a 
enure cannot be of the King, in the time of Queene 
Elizabeth, and therefore a new Writ thall be —_— 


Y 4 


328 Tourſons Caſe.. 
- eur ifthe firſt Metis be good,. no other ſhat! 
ifſe::. 1, For avoiding Infinitneſſe.: 2; ''A. Diem 
 clayfit;&c.. ſhall nor: iflue upon a Diem, -&c. Nor. 
Mandamus upon a'Mandamus, ſo a Melts, &c. ſhall 
not flue upon a Melivs. 3. If an Cfiice be found a- 
gainſt a Subject, he ſhall have a traverſe, and if upon 
thar it be found againſt him, he hath no remedie : 
$o the King ſhall have but one office, and a Melius 
and no more, although thata Tenure be found of 
two Subjedts, or'one hath an Ouſter /e maine, the King 
ſhall not reſeiſe withour a Scire facias. | 


. Towſons Caſsz\ 8. Facobi. fol. 190"! | 


[= Tenant of the King commit Fellony - 4 1. Jaco. 

and after is attainted A? 3. for the ſame, and af- 
ter in A? 4. all is found-by office. - Now this office 
ſhall have relation to the time of the Fellony, to a- 
void all meane -aJienations and incumbrenetes, bur 
for the meane profits it ſhall have relation to the 
time of the Artendor? fortherr the Kings Title aps 
peared of Record; and the like Law is of an Jdedt. 
But in caſe of a ward within age, -the King ſhall have 
the meane profitsifrom the death of rhe Aunceſtor, 
becauſe he hath it by reaſon of his Setgniory, and 
he looſeth therent and ſervices inthe meane time ; 
the difference is; when che King ſeiſeth jure pr otedFe- 
nis rege, or Nomine deſtrifionis, and when Ratione Pit: 


er1s 76d ſen tituli.” 
| Sip Gerrard Fleeteivonds Cafe, 8. Jacobi. fol 17 1. 


Sr William Fleetewood receiver of the- Revennues of 

the Courr of Wards, in Anno.'35. Elix, was pol: 
ſled of a Meſfirige and'cerraine Lands in Harrowin 
Com::Mid: for a-rearme of yeares, Mm Anno. Y 


DX be IG > 
he became Receiver generall, ard was bound in 20: 
Obligations of 2co. L.a peece ro make tixueacconnt 
2c. And after*upon ſeyerall accounts he became in- 
debted in great Summeg of money. to the . Queene 
and being fo indebred in confideratian of. 1106. 
did bargaine and fell the ſaid Leaſe ta. Jqmes Pember- 
ton, which by meane conveyance came to ;Sir Gertard 
Fheterwood. Queſtion, Whither this Leaſe, 8c. was 
extendable and lyable to the Kings Debr: Fc. and 
it was reſolved, thar,the ſaid fale of thi tearme was 
good againſt the King, becauſe if tearme was but. 
2 Chattell, and the ſale of Chattells after judgement, 
Bon fide, js good, bur not after Execution awarded.: 

And Cooke Chiefe Juſtice, ſaid, zbgt a Receiver, or 
other accomprant which is indebred;. ſhall ner-he in 
worſe caſe then a Felton or a Traytory that may after 
Fellony or Freafon, and before convittion,ſell, Bona 
fide, for his ſuſtenance, &c. his Chattells, eyther reall 
or perſonall. 


Heles Caſe, 8. Jacobi. fol. 112. 


He Heire Ward comes to full age, and tenders his 
livery, and bargaines and ſells, and dyes, the 
intereſt of the King 1s determined , and the Bar- 
gainee ſhall not anſwer for rhe meane profirs, for the 
Here had done all that he could doe, and no default 
in him, otherwiſe if he had not tendered it. - 


Sir Henry Conſtables Caſe, $. Jacodi. fol. 173. 


He Sonne of che Tenant of the King is made a 
Knight in the life of his Father, the Father dyes, 

the Sonne within age tenders his livery, by that, the 
meane profits are ſaved, and the King ſhall not have 
te rates within age. NP =p 
Virgill 


[2 


2330 VirgillParkers Caſs. 


Virgill Parkers Caſe, 8. Jacobi. fol. 193. 


X 7 Irgill Parker ſeiſed of the Mannor of Fuſbell in fee, 
i” honlden of the King in Chivalry of his Dutchie 


of Lancaſter,jmaketh a feoftement of theione halfe to 
the uſe of himſelfe for life, and after to the uſe of 
Mary Coney ( whom he intended to Marry) for her 
life for Her Jjoynrares and after. he Married her, and 
then Leaſed the other halfe to T. C. for yeares, for 
payment of his Debts and Legacies, and dyed, his 
Heire within ape. Queſtion, whither the King ſhould 
have the third part out of the Mannor fo Leaſed 
onaly, or out of the whole ; and it was reſolved,that 
it ſhall be ont of the whole Mannor, although the e- 


, 


of both parts. 


_ 


| Nate of the Wife was precedent, that is, equally out _ 


7 be End of the Eighth Booke. 
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THE NINETH BOOK. 


Dowmans Caſe ,, 28, Fliz. Commun 
Banco, fol. 7. An Aſize pleaded. 


raw==z He Defendant in an Afize makes Title 
8-81 by a recovery, ſuffered by P.V. to cer- 
I F-<31 taine uſes, the Plaintiffe confefferh the 
FE recovery, and faith, That it was to the 
= ſc of the ſaid P. in fee, and traverſeth 
that it was to the uſes mentioned by the Defendant, 
the Jury found that it was ſuffered as the Defendanr 
had alleadged, and that by Indenture ſubſequent, 
the intent of the parties was declared by them to be 
-the Defendant had alleadged, adjudg'd for the 
Defendants. 

I. Reſolved, that this ſubſequent Indenture di- 
reAs the uſes of the precedent recovery by eſtop- 
pell againſt the Recoveree, and his Heires, and- al- 
though that it be granted, that a deede1s requiſit to 
the priviledge without impeachment of waſt, yet the 
eſtate without deede is good : No averrment can be 
taken that the recovery was to other uſes then are 
mentioned in a precedent indenture, otherwiſe in an 
Indenture ſubſequent, becauſe, if uſes were declared 
by a precedent indenture, no Declaration after, ſhall 
deveſt them ; Soif P. V. had charged the Land, _ 
then 


2392. AnnaBeddingfeilds Caſe, 
then had made ſucha Declaration, this ſhall not de- 
veſt eſtates of grantees, &c.but no declaration, being 
the uſes hy Peclagrion ſubſequent, þe deveſied,.... 
.2.” Inalf aQions -betweene all perſons; and in all 
iſſhcs the Jury may give a Verdi art large, and the 
Statute of W. 2. cqp. 30. which giveth it in Aﬀize, is 
bor a1 aMirtnanice of the Common: Law, but a Jury 
' Cannor fiid a thing impertinent to the iſſue. 

The death of Sir James Dyer Chiefe Juſtice. of the 
Common Pleas, with an ample and memorable . En- 
comiumn'of him by Sir Edward Cooke, &c. Vivit pit 
funera virtus. 


Anna Bedingftei'ds Caſe, 28. Eliz. fol. 15. In dower. 


A Common effoyne'is aVowable in dowre, and the 
Scarute of 12. E, 2. 15 tobe intended of an ef- 
ſoyne in the Kings ſervice, for. the Statute faith in 
prorogation of che right which'is properly this & 
ſoyne which is for a yeare and _ 2506 

2. If tenant of the King dyerh ſeized of diverſe 
Mannors,and it is found by office rhat he dyed ſeized 
of one, in dowre broughe againſt the Heire of fall 
age he ſueth a C:rrcumſpe#i agatis, this extends not to 
more then is in the Office, for this Writ is in the na- 
| ture of an azde prater, and the King hath no right to 
ſeiſe more then is 11 the Office; and as to this Mannor 
it was objeGed; thar it ſhall be allowed as well as if 
the Heire be within age, for in this Caſe, by the Sta- 
tute of Prerogat. Regis cap. 4. that the Feme may be 
indowed in Chancery : It was anſwered, that by the 
Statute of Bigamis. cap. 4+ ayde ſhall nor be granted 
of the King in: thar Caſe, and therefore before the 
Stature of Prerogat. the King nor other ' Lord could 
not indow the Feme, if the Heire were of full age, 
becauſe he is .not then Gardian,. and the __ - 
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©,» Caſeof duomry. 333 
149124. giveth power to the King to indi: che: 
tor fr ifſhee will, and not otherwiſe :; 
where the Heire pleads to-Dower, detinue of Char- 
ters; they ought-. to. conrerne: the ſame Land, and 
this Pleais to be allowed; becauſe the Feme who- 
&teinerh; Chartars is not:worthy.to have: DNawer, nd: 
io for 5he privity which is berweene the -Heireiand: 
2; The Btire ought to ſbew the certeinty,:ofthe 
Clarters, erithat they were in-a Cheſt. ..: {© 
3 Nane' bur the Heire himſelfe; ſhall have this: 
flea, nor: the Heire himlelfe, if he commeth-in: by: 
purchaſezor-1f the Feme had them by his-deliyery,nor 
ihe comes :inas Vouchee having no Laridsi n the! 
ſame County, or as Tenant by reſceite,: becauſe in 
theſe Cafes: he. cannot pleade as he ought, that he is 
ready to render Dower. . . , .... Ht» 16 77k: 
4. A Gardian ſhall not pleade it, becauſe the Char- 
ters doe not belong unto him, but he may pleade, 
ctinue of the Ward, and if he be nor reftored unro 
tim unmarried, the Feme ſhail looſe her-:Dower, 
nd after, the Tenant waived this plea, and pleaded, 
Unques accouple, in loyall Matrimony, and the Biffop 
o N. certified , thar. they were lawfully. married 
were upon the Demandant.-hadjudgement; i .. '/ 


Caſe of Avowry , fol. 20. 


F there be Lord and Tenant by fealty, and' rent, 
and the Tenant make a Lealc for yeares,: and rhe 
Leſſee hath done his fealty and paid his rent conti- 
wally, and yet the Lord diſtreineth the Beaftsof the 
Leſſee for the rent, and avowes upon a meere ſtran- 

ger. as tipon his very Tenant. + -5:{1215 
Queſtion, whither the Leſſee be withoat remedy, 
a it is a poſition in Law,that a ſtranger to the a- 
FF. yowry 


vowry ſhall not plead, but "Hors 'de fon Fee, fc? 
Bur it was reſolved, that the Lefſee ſhall be Rs | 


and he muſt alledge thar the: Leſſor is ſeife ofthe 
Tenancy, 8c. and the Lord ſhall be compelled to a- 


vow upon the Tenant, and the falfe avowry' of the 


Lord upon a ſtranger, which is not very Tenant, ſhall 


not hurt the Leſkee againſt the verity of the Caſe, 


«Qua veritas nihil veretur niſt abſcondi. 


If one' come to diſtreine for damage Feſany, and 
ſeeth the Beaſts, and the owner chaſe i them one; the 


party may not diſtreine them, damage'feafant bur 
15 put to his Action of Treſpaſſe, for the beaſts muſt 
be damage feaſant, at the time of the diſirefſe taken, 
he who difſtreines for fervices upon freſh -ſuite may 
avow upon the Land by the equity of 21. H.'$. c. 19, 
x the Lord diſtreine when no rent is arreare, the Te- 


nant or Leſſee may make reſcons, and ſo releive: him- 


felfe,” 


The Abbot of Strata Mercella his Caſe, 34. Elix. 
© ifol- 23. olhee 


N a 2xowarrahto for claiming Waifes, 8c. and 
Fellons goods, &c. the Defendant pleaded as 
to the Fellons goods, that the Abbot of S. M. Licite 
habuit & gaviſis fuit them untill the Abbey was gran- 
ted to the King by 27. H.'8. and pleads alſo, 32. 
H. 8.c. 20. of reviving of priviledges, of Abbies, and 
thar the K. granted a Mannor parcell of the Abbey, 
(F tot talia oF tanta privilegiaz as the late A. had ro one 
by whom he claimed by feoffement, and pleaded not 
the feoffement by deede : Judgement againſt the 
Defendant, for the Queene it was ſaid, that the Char- 
ter of the Defendant was void. ; 
x. Becauſe ir appeares not what eſtate the' Abbot 
had; oO 3>1 . 
2. Be- 
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Abbot of Strata Mercella's:Caſe 3353: 
2. - Becauſe the Defendant claimeth:Catdlla felomun; 
appendant to a Mannor, becauſe he pleaded a feoffes» : 
ment of the Mannar,and had not pleadedisby deed, ' 
wichout which, the priviledges doe not pale, 

To the firſt the. Court anſwered, thaz: it ſhall bg 
intended a ſeiſin in fee untill the contrary be h 


- Tothe ſecond noreſolution, bur:it: was reſolved, 


that if the K. granta. Mannor, 0 bene catalla felo+ 
mm diffo Manerio ſpefant. theſe. paſſes: althougts 
they caunot be appendant. © {ty he © 8 
But for the third exception, judgement was given 
ainſt rhe Defendant:In this Caſe foure things wor-: 
yof conſideration.. TENT 1993 Df1f; £19978 FR 
1, What ancient franchiſes oughr to-have allows 
ance, as to that, ſome may be claimed bypreſcrip= 
tion without record; and ſome by recard:onely, and 
a Charter of the latter ſhall. nor: be-atiowed: if it 
be. before time of. memory; if. it -be not- allowed 
within time of memory, as allowance m:Eyre , or 
confirmarion by the K. bur uſage willnegiſerve; and 
0 more ſhall be. allowed then are confiemed:i; Obi 
cure words in theſe ancient Charters: ſhal}: be .con« 
ſtrued according to ancient uſage,and not accarding: 
to uſage at this day. - OPT RT HE 
'2, A man-may preſcribe. in Franchifes lying in 
pPynt .of Charter, with aide of allowance,'in Eyre 
Without ſhewing the Originall Charter. " 
3. If a Patent of priviledges whereby they are 
Fanted in fee referre to a-grant made' before to one 
for life onely, this is good, for the relation is to the 
quality, and not to the quantity: of the eſtate. ' See 
there what trialls ſhall be allowed by Law: ſuch pri-- 
vledges as are ancient flowers of the-Crowne, as, 
bing 79 catalla felonum fugitivorum, &c. if theſe come 
Lane to the KR. they are merged. inthe Crowne, bur: 
Wtthoſe which were ere&ed and created by the K.: 
4 as 
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436 *\> Bvodpally Cafty i 
@ Faires) Madeiy; Parkes, einen; and the Th . 
& Daſally Caſts 442. ' Eliz,"Coni. banc. fol, 33. 
S13zq TON 30 3.2 FTI ; Fenus -1' 
F the Lor#-'wvowfor other 'fervices then the Te 
& nure is itavefſable,iffor more ſervices of the ſame 
ature, the feifin is'traverſable; for he may incroach 
and-ir cannvcbes avoidedin an avowry,' if it be not 
for:an ourrapivts diftfelſe, burfeiſin binds not in Ne 
imuſte vexes, Ceſſavit, Aſſize,'Refeons, or Trefpaſſe, 
butin cheniti&Milltraverſethe Tenure, bur iffue in 
rails, facuelicriiofia-Biſhop, B8:c:'ſhall avoide ſeiſin in 
an avowry, and every one may, .thir can ſhew a deed 
of che renore; Wit none Thall have a Contraformam 
feaſſamenti; buvthe feoffee or his Heires, and incroach- 
ment: hurterh wor} whete there is no Tenure, andif 
an ncronehmiene} be of payment at more dayes if 
they-agrevih the Sum, it dorhnor- prejudice. Scifin 
iran-avowry is2not traverſable generally as never 
ſeiſed-of the ſetvices, becanſe' by thar' meanes he 
leaxvethinv/#emedy to the Lord by avowry, butin 
fuchva Caſt he ſhall diſclaime or pleade out of his fee, 
and fo ravafethe Tenure: He who denyeth ſeifin 
after the limittation, muſt firſt acknowledge a Te- 
nure, that'the'Lord:may have his Writ of Cuſtomes 
ror. Services, #5'it the Ayowry be for rent, fealry,and 
uite. eats res eh 


24  Hemlbwes Cafe, 42. Elix fol. 36: 


AN Aion 6f Debt was brought againſt Gage and 

'& others as Pxecutors, one of the Executors rec; 

fuſed before the ordinary the probate, and the reſt 

of the Executors proved the Teſtament, it was ad- 

jadged, that norwithſtanding that refuſall, he may 

adtniniſter the will dfterwards at his pleaſure, k.. 
W 


 Henſlowes Caſe, 337 
when many are named Executors, and ſome of them 
refaſe-» and other ſome prove the Teſtament, thoſe 
which refuſed may afterwards adminiſter, notwith- 
ſtanding the refuſall before the Ordinary, bur if all 
refuſe before the Ordinary, and the Ordinary com- 
mit the adminiſtration to another, then they cannot 
prove at any time,and the Executor that proveth the 
will oughr to name. every other of the Executors . 
that refuſed in every a&ion for recovery of Debrs 
of the Teftator, and they may releaſe the debts, du- 
ties, 8c. and they which refuſed may have an At:- 
on by ſurvivor, and after that Executors have admi- 
niſtred, and have once taken upon them the charge 
of the Executor-ſhip, they cannor refuſe at any 
time after. _ | | 

It is holden in 2. R. 3. tit. teſtament. 4. that it is 
but of late times that the Church had the probate of 
Teſtaments in this Land, for *rwas given by an a&; 
&. and in all other Nations it is not fo, but in Eng- 
land, and in many places of England, the Stewards in 
their Courts Baron, have probate of Teſtaments in 
theii temporall Courts at this day. | 

Lyword who was Deane of the Arches and wrir in 
Amo. Dom. 14 2 2. did confetſe the probare of Te- 
ſtaments to belong to the Ordinaries De conſuetudine 
Anglie (5 non de communi jure,and that in other Realms 
the Ordinaries have not ſo, and in another place he 
firmeth that the power of the Biſhop in probate of 
Teſtaments, is, Per conſenſum regnt (5 _ procerum 
 antiquo. And I have ſeene a Booke in Larine, 
publiſhed, 1559 3. by the Reverend Father at- 
they Parker, Arch Biſhop of Canterbury, who was ve- 
[Learned in matters of Antiquity, in theſe words 
Rex Anglie olim erat conſtliorum Eccleſtaſti-orum praſes, 
undex temeritatis romang, propugnator. Religi nis, nec ul- 
lam habebant Epiſcopi authoritatem pratam eam guam's rege 
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der 


338 Henſlowes Caſe, 
- - @cceptam referebant, jus teſtamenta probandi non habedan 
adminiſtrationis poteffatem cuiq; delegare non poterant, 
It was reſolved by Littleton, Newton, and Danby, in 9, 
E 4.14.thar ifall the Executors refuſe before the Or- 
dinary, they may prove the Teſtament afterwards, 


but I think this 1s before the Oxdinary hath commit- 
red the adminiſtration, for afterwards they cannot, 
The Executors have their Title by their Teſtament, 
which is temporall. But tothe ſuing'of Aions jn 
the Kings Courts, the Judges will not admit 
the Executors for to ſue, except that they ſhew 
the Teſtament proved, under the ſeale of the Ordi- 
nary duely, but alwayes the Kings Courts have uſed 
ro allow the probate ofany of the Executors to ina- 
ble them all to ſue ations, bur the probate. of the 
- Teſtament doth not give to them any intereſt or 
Title,. eyther to the things in action or policfſion, 
for they have all their title and intereſt by the Te- 
ftament, and not by the Probare. 

Power to grant adminiſtrations was granted to the 
Ordinary, by the a& of 31. Ed. 3. ca. 11. for before 
that time, when a man died inteſtate, the King who 
iS, Parens patrie, was accuſtomed by his Miniſters to 
ſeize his goods, to the intent they might be preſer- 
ved and beſtowed for the Buriall of rhe dead, for 
payment of his debts, for advancement of his Wife 
and Children ( ifhe had any ) otherwiſe to his Kin- 
dred as appeareth in Raj. Clauſ. de 7. H. 3. in i. bond 
inteftatorum capi ſolebamt” immanus regis, Ge. Andat- 
ter this care and truſt was committed ro the Ordi- 
naries, and it wasreſolved, Per totamn Car. M. 8. and 
9. Eliz.Dyer. that the Ordinary himſelfe hath nota- 
ny authority to ſell any goods of the inteſtate, al- 
though they be in danger of periſhing,neither can he 
releaſe any debt due unto.the inteſtate,by a ſtaruts, 


in A®31, Ed. 3. ca. 11. the Ordinary ſhall depute = 
| . ne 


— IE I—_R_Iy —_—E———— { do www —_— 


TR _* ee” a Yt--- a> owl. fac wy wy www. 


o+_ 


—e_—* --. - 


| | The Earle of $hrewsburies Caſe. 3239 


next and moſt lawfoll friends of the dead perſon in- 
eſtate ro adminiſter his goods. And the Statutein 
$21, H.B8.ca. 5. is, that the Ordinary ſhall grant 
the adminiſtration to the widdow of the fame perſon 
pdeceaſt, of'to the next of his. Kin, or to both, as 
bythe diſcretion of. the Ocginary ſhall be .choughs 
&c. | T6405 oy fhavimny v1 

Reade this Iarter Statute, to whom adminiſtrations 

tall be granted: * — SIN 


The Earle of Shrewtburtes Caſe, 8. Facobi, fl. 46. | 


LR Elolved, that the grant-of the Stewardſhip ..of 

the Mannoys of M. aud B. withour naming the 
County, in which, &c.'js good, as if the RK. grants all 
the Lands of priors, aliens: without naming he 
County, but the parry in .pleading muſt name the 
County, and upon Non conceſſit pleaded, it witl ap» 
terre by the evidence, and by circuaftances, whar 
Mannor was granted : bur if he bad demanded oyer, 
ad demurred, if Wl be adjudged againfithim for it 


matter 12; fag, aud the ads: of confirmations: <x- 


tend nor where the Connmy: is omirted, but: where 

tie County is miſnamed. & 2 rd Bott 211 
2. The grant from a day paſt is good, and thein- 
tent was, that the Earle ſhall have the fees fromithat 
day, bur if that cannot be, ic all be good for the 
time tocome, ; » RTE | 
3. The Earle had no pofyer to make Deputies, 
for three offiges palle by theſe Letrers: Patents ſeve- 
ally, whereof this is the middle, and ro-thefirft * 
power is -a2Exed ro:meke Depnries, burmotto:the 
xcond 3, the words are . Habendumn offic. pred. '\( with 
ich a comragion ) To. that-the Court-anfweret, 
thar this Habendum ſhall have .celation to-thisoftice, 
a it is incen#329, tharthe Earle ſhallexcetciſc- 
; L 2 4ts 


* - 


340 Hickewots Caſe. 


baſe office by Deputy, for if a Sheriffe ſhall doe it; 4 
Fortion7, an Earle. 2. Admitting that he cannot 
make a Deputy, this Non uſer is no cauſe of forfeirore, 
' for true it is, when an office toucheth adminiſtrati- 
on of Juſtice, Nonuſer, without requeſt, 'is cauſe of 


forfeiture, but if he be nor bound to exerciſe it with-- 


out requeſt, otherwiſe it is as here, he is not bound 
by the Letters Patents to hold Courts untill he be 
required : ifan office be private and not for admini- 
ſtration of Juſtice, Non uſer, without damage or re 
queſt is no forfeiture. 4. Reſolved, that the Writ 
and count were good,although they were V7 (Go armis, 
and the difference is betweene Non feaſans, or neg- 
ligence, and mis-feaſance, that may be Vi (& armis, 
therefore if one bring an Aion upon the Caſe, 
Ruare vi (F arms, he hindered men from comming to 
his Fayre, which is Cauſa cauſans, whereby he loſt his 
toll, which is, Cauſa cauſata, and the point of the Aﬀti- 
on, this is good. $5. The oftice not being meino- 
rable, it is in his ele&ion to have an AQtion of the 
Caſe, or an aflize, otherwiſe jt is of Land. See five 
Exceptions taken, to the.Verdit.* Falſa Orthographia, 
Non vitiat conceſſionem, and the difference is betweene 
Writs and Grants : Ile numerus (5 ſenſiss abbreviato* 
mum accipiendiss eft, ut conceſſio non fit in anis, and judge* 
ment was given for the Earle of R. 


 Hickmots Caſe, 8 Vie Com. banco. fol. 52. 


| as Debt upon an Obligation, the Defendant pleads 
-a-releaſe, which is in theſe words,' The Obligee 
confelleth himſelfe to be diſcharged of all bonds, &c. 
and that he will deliver all but one bond, whereup- 
on- the aQion is brought, which was made by the 
Plaintifte and another. 

I,-Refol. Theſe words that the. Obligee n 


Bates Caſe. © 241 


feth himſelfe to be diſcharged of all bonds,is a releaſe 
and amounteth to that that the bonds are diſchar- 

6d, | 
2. The exception extends to all the premiſes , 
and not onely to the delivery. 

3. The Plaintifte by confefling that the Obligati- 
on was made byanother, and the Defendant againſt 
whom onely he brought the Aion, had abared his 
owne Writ, and after the Plaintiffe was Non-ſuited. 


Batens Caſe, 8. Jacobi. fol. 53. 


A Quod permittat to abate a Houſe levyed, Ad nocu- 
mentum liberi tenementi, T. P. and now of the 
Paintiffe, and Counts, that the Houſe of the Defen- 
dant doth juttie over the Houſe of the Plaintifte, and 
judgement given for the Plaintiffe. 

t. Reſolved, the Plaintiffe needs not ſhew how 
he had the eſtare of I. P. : 

2, The Writ is, Ad nocumentum libert tenements. 1.P. 
ad now of the Plaintiffe, and counts to the Nuſans 
ofthe Plaintifte onely, it is good for the levying in 
the time of I. P. imployeth a Nufans to him, and he 
—_— a Nufans to himſelfe ro maintaine the a- 

0n, 

3. Ifit appeare to the Court; that the Nuſans is 
trhe damage of the Plaintiffg&he needs not ſhew 
it ſpecially, as if the Houſe efgRe Defendant hangeth 
Ver the Houſe of the Plaintiffe&as here, for it ap- 
pexreth that the light was ſtopped, and that the 
ſane diſcended : £uod conſtat clare, non debes Verift- 
(re, and the Plaintiffe may abate the Nufans if he 
wil: the Statute of Weſtm. 2. c. 24. which giveth 
the Quod permittat againſt the alienee of him who 
kryed the Nuſans extends not to the alienee of the 


lence, 
Z 3 The 


542 The Poulters Caſe. 


The. Poulters Caſe, fol. 5s. 


JF one were taken for the death of a man, he was 
not bailable at the Common Law, without a Writ 
De Odo @& acia, which fetveth nor if he be appealed 
or indited, 2. It he be found nor guilty upon the 
ſaid: Writ, he was ner bailable withour a Writ, De 
onends in ballivum. 3. A Writ of eonſpiracy lyeth not 
Ls acquittall, but the conſpirators may be ins 
diced or cenſured in the Starre-Chamber. Confe- 
dracies puniſhable by Law before Execution, ought 
to have-4. incidents. | 
= * They muſt be declared by ſome manner of pto- 
ſecurion, as was in this Gaſe. 
2. They ought to be malicious and for revenge. 
3. They ought to be falfe againſt an innocent, 
4+ They ought to be our of Gourt voluatatily. 


Alareds Caſe, 8. Jacobi. fol. 59. 
\ M Hen a man hath lawfull profit by preſcription 


of time, whereof the memory of man is not 
to the contrary, other cuſtome of the like rime alſo, 
cannot take the former away, for the one cuſtome is} 
as ancient as the other. As ifa man have a way 0 
ver the Lands of B. to his freehold Land by preſcri 
tion of time, B cannotalledge preſcription or c 
ſtome to ſtop the ſaid way, for it may be, thar before 
the time of memory the owner of the faid Lands 
had granted ſuch away without any ſtopping, and { 
the preſcription might have a lawfull beginning 
| | 29. Eliz. Banco regis. | 
Thomas Brand preſcribed time out of memory fl 
have the lighr of 7. Windowes towards a peece ol = 
Land of Thomas Moſely , in the Citty of York bu 


Mie 
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. hisintention precedent. 
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Miſeh ereRted a new building upon the faid peece of 
Land, fo neere, &c. as the light of the Windowes 
were ſtopped. Brand brought his a&ion on the Caſe, 
and judgement was given for the Plaintiffe, for is 
might be, that before rhe time of memory, the ow- 
ner of that peece of Land did grant Licenſe to the 
owner of the Mefſuage, to have the ſaid 7. Windowes' 
without ſtopping them, and ſo the preſcriprion might 
havea lawfull beginning. 

If a man have a watercourſe to his Houſe for neceſ- 
fary uſes, ifa Glover make a Lime-pit for Calf-skins 


foneere rhe ſaid Courſe, that the corruption doth 


corrupt the ſame, an Acton of the Caſe lyeth. 13. H. 
1, 26.6, Likewiſe a man ſhall not make or ere& 
a Swyne-ſty ſo neere his Neighbours Houſe, as to an- 
noy him with the contagion thereof. 


| Jobn Lambs Caſe, 8. Jacobi. Starre-Chamber. fol. 39. 


þ was reſolved, that every one that ſhall be convi- 

Qed in caſe of Libelling, ought to be eyther a con- 
river of the Libell, or a procurer of the contriver, for 
a malictons publiſher thereof, knowing ir to be a Li- 
bell; For if one read a Libell or heare the ſame read, 


 itisNo publication, for before he heare or read the 


fame, he cannot know the ſame to be a Libell, or if 
he read or heare the ſame, and laugh therear, this is 
no publication 3 bur if 2&gf he hath read or heard 
the ſame read, he repeate the ſame or any patt there-_ 
ofin the hearing of others, or if he writea Coppy 


thereof, an4 doe not publiſh the ſame ro others, this 


is no publicarion of the Libeil, bur it is good for him 
aiter he hath ſo writren the ſame, to deliver it to 4 
Magiſtrate, for then the a& ſubſequent doth declare 


Z 4 Robert 


2 a4. Robert Bradſhawes Caſe. 
Rebert Bradſhawes Caſe, To. Jacobi. fal. 60. 


TFffor for {ix yeares during the life of R. Covenants 
that he had power to make this Leaſe, the Leſſee 


brings Covenant, and ſheweth not that R. was in life, 


nor what perſon had right, and yer good : becauſe if 
R. were not in life at the time of the Leaſe made, 
the Leaſe was abfolute; if he died after, yet the Ai- 
on lyeth, and he needs not ſhew who had right, for 
he had purſued the words of the Covenant, and it 
lycth not properly in his notice. 


Mackallies Caſe, In killing of a Serjeant, (5c- 9, 
Facobi, fol. 65+ : 


FÞ've exceptions to the Indiftmevr. 
- I. The Arreſt was in the night, betweene five 
and fix of the Clock, in November, at the ſuite of a 
Subjed, which being tortious, the killing of the Ser- 
jeant js but Man-ſlanghter. Non alloc. 1. Becauſe 
the Arreſt may beat the Suite of a Subject in the 
night. 2. Although thar berweene five and fix in 
November he in the night, yer the Court is not bound 
to take notice of it, withour the ſhewing of the party, 
as in caſe of Burglary. +. | 

. 2. The Sunday is not Dies juridicus, therefgge the 
arreſt that wat made upon it was To1tzous, &c. Refol. 
thar judiciall a&s ſhall nor be done this day, but 
miniſterial! may for neceflity. | 

- 3- The Indiment is in Computat in parech1a S. M, 
i W. emitting ihe Ward: yet good, as if one name 
the Towne, he is not bound tO fay in what Hundered 
It is, 4. and $ +he precept was to arreſt him, Infra 
liberiates L. anu the aireſt was in L..yet good, be- 
cauſe the Liberties of L, includes the City of __ 
«lfe. 
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" Mackallies Caſe 


ſelfe, T. Exceptionto rhe verdid, that the Indi&- 
ment and the Verdid vary, for the Indi&ment is, that 
the arreſt was by precept and by VerdiR, ir is found 
that ir was byzcuſtome without precept. Anſwered, 
that the precept is bur circumſtance, and varience in 
itis not materiall, having found the ſubſtance, as if 
the Indiftment be, thar he killed him with a Dag- 
gar, and it is found that it was with a Sword, fo if he 
be indited of murder, and it is found man-flaughter, 
this is good ; for Ex malitia is but circumſtance. 2. 
The Inditment may be generall, Ex malitia, 8c. 
becauſe the Law imployeth malice, and fo the pre- 
cept not materiall. 2. The cuſtome is not good, 
to arreſt one without ſummons : it is good,and if the 
procelle be erroneous, yet killing of him who did ex- + 
ecute it, is murder, becauſe he is not to diſpute whe- 
ther it be good or not, and if any officer in doing his 
office be laine, this is murder, and in ſuch a caſe an 
ofticer is nor bound to flie to the Wall, as another is. 
3. The Arreſt cannot be before the plaint entered 
ofrecord before the Sheriffte. Reſp. it may bythe 
cuſtome after entry of ic in the Porters Booke. 

4. The Serjeant ought to ſhew at whoſe Suite the 
Arreſt is, and in what Court, and for what cauſe, true 
it is, if che party ſubmit himſfelfe, but here he was 


killed before he could ſpeake, and if they kill him 


before the Arreſt, knowing that he came for thar 
purpoſe, this is murder. + , 

$. It is not found thar the killing was fellony. Reſp. 
It is ſufficient for the Jurors, ro find the killing, 
which is the ſubſtance, and leave ir co the Judge- 
ment of the Court ifit be fellony. 
. 6, The Serjeant did nor ſhew his Mace : He opght 
not. 
1. Becauſe he was commonly knowne. | 
2. The party arreſted is to obey at his perill, = 

1 


d-- 


345 


346 | Peacocks Caſe. 
if —_— frhe Mace be requiſite, it will bea war- 
ning to the party to fie. | 

7. The arreſt'ought to be upon requeſt after the 
plaint entered : the requeſt may be before or after. 
8. The verdi& is repugnant, for they find that 


the plaint was entered of record, 17. Nov. and after 


hey found that it was 19. Nov. this is more firong a+ 
gainſt che Priſoners, becanſe the entry was before 
the Arreſt. 18. Nov. 

9. The Plaint is withont forme, this is not to the 
purpoſe, for it is but a remembrance to draw the 
count by at large after. And Markalley and the other 
prifoners were Executed at Tyborne. | 


Peacocks Caſe, 9. Jacobi. in Camera Stellata_ fol. 70. 


gr George Reynell Plaintiffeh Richard Peacock, and 0- 

thers Defendants, J. H. J. B. Commiſſioners to 
examine Peacock upowInterr. and Peacock being exa- 
mined would have declared all the truth, but }. H. a 
Commiſſioner for. the Plaintifte, held him ftri&ly to 


the Interr. ſoas the trath could not appeare : and * 


this was holden by the Lord Chancellour and the 
two Chiefe Juſtices, the Chiefe Baron, and all ihe 
Court of Starre-Chamber, a great Miſdemeanonr, 


&c. as the Starute of Excetey faich, Per quod inſtitia (& 


weritas ſuffocantur, and Commiſſioners ro examine 
ought to be indifterent, and by all meanes to expres 
the Trath. And they are not bound ſtrialy to the 


Letter of the Interr. bur to every thing alſo, that a- - 


riſerh neceſſarily for. manifeſtation of the truth. Alſo 
the ſaid J. H. when he was in Examination of Pea- 
cock, went forth of the place to the Plaintiffe, being 
in another Roome, and had ſecret conference with 
him: And it was holden by all the Court; that a 
Commitiioner, before publication of the I 
OUugint 


| Do@or Huſſezs Caſe. - gay 
ought nor to diſcover to any of the parties the matte 
thereof, nor after that he beginneth to examine In" 
terr. to conferre with the parties, to take new jn- 
ſiryRions ro examine further then he knew before ; 
and if he did they were great miſdemeanours, and 
puniſhable by Fine and Impriſonment, for if ſuch 
things ſhould be ſuftered, perjury would abound. I. 
H, was pur forth of the Commiſion of the Peace, and 
the Attourney generall was required to prefer an In- 
formation againſt him, for the ſaid miſdemeanours, 


Dottor Haſſeys Caſt » Jo Facobi. fol. 71, 


J]N Raviſhment of Ward againſt a Feme Covert, and 

others, they were found guilty, and the Baron, 
Non culp: and the Age of the Infant above fixteene, 
and Married : Foſter anc Warkerton, a Feme Covert 
is within the Statate, becauſe the Adion lay at the - 
common Law, and the Staru-e gives bur greater pu- 
niſhment, and ſo ſhee is within the Stature bf Merton, 
cap. 6. De Malefattoribus in parcis, of forcible entry, 
and redefleiflin, Cooke and Walmsley to the contrary : 
the Statute of Weſtm 2, c. 35. hath made theſe 
alterations, this extends to Heires Females, which 
the Statute of Mert9n did not. 2., It extends to 
Heires Raviſhed after yeares of conſent, ſo doth nor 
the Statute of Merton. 3. Ir extends to the Clergy, 
the Statute of M. doth not. 4- A. giveth a1ight of - 
Wara, this giveth raviſhment of Ward. $5. This 
giveth more ſpeedy proceſſe, and the death of the 


 Plaintiffe or Defendant abateth not the Writ. 6. Ir 


giveth greater puniſhment. 2. A Feme Covert is 
not within this Statute, for it is 57 heredem maritave- 
rity CF ſatisfacere non potuerit abjuret regnum, or be per- 
perually impriſoned, and becauſe the Law diſablerh 
the Feme to ſatisfy, thee {hall nor therefore {be _ 
ca» 


248 Combes Caſe. 
led, nor perpetually impriſoned, and the Baron be. 
ing innocent ſhall not be puniſhed, for the puniſh- 
ment 15 perſonall, and he ſhall not have judgement 
at the Common Law, the Aﬀion being brought up- 
on the Statute, nor judgement upon the Statute 
where the Aion is brought at the Common Lay. 
3. The VerdiQis inſufficient, becauſe no Caſe, is 
within the Statute, except the Raviſhor marry the 
Infant, fo that if the Infant Marry himſelfe, or be 
Married by another, it is out of the Statute, and the 
Verdid found that he was Married, and did not fay 
by whom. 4. Damages ſhall be recovered upon 
this Statute, and where the Statute faith, that he 
ſhall be baniſhed, or perpetually impriſoned, the E- 
le&ion is in the Court, 


Eombes Caſe, 9. Jacobi. fol. 7s. Upon 4 ſpeciall Verdi, 


A Copy-holder in fee ( where there 15 no cuſtome 
ro thar purpoſe ) maketh rwo his Attorneys, 
ro ſurrender to the uſe of I. N. in fee, they in Court 
ſhew tne Lerrer of Arrorney, and by the faid Let- 
rer of Attorney ſurrender. 

1. Reſolved, ſurrender by Letter of Attorney is 
good, for a furrender may be by the common Law 
without cuſtome, and may be by Attorney as inci- 
denvto it: If one have a bare authority, coupled 
with a confidence, he cannot doe it by Attorney, 
as Executors cannot fell by Attorney but if he 
had authority to diſpoſe, as owner of the Land, he 
may, as Ceſtuy que uſe, by the Starute of 1.-R- 3. but 
if one had particular perſonall power to diſpoſe, as 
owner of the Land, he cannot doe it by Attorney, 
as if Leſſee for life had power to make Leaſes ſor 21. 
yeares : There are perſonall things which cannot be 


Vil- 


done by Attorney, as homage, Fealty, beating h's\ | 


_ Henry Peytoes Caſe. 349 


villeine : adnifttance ofhim to whoſe uſe the ſurren- 
der is made, {may be by Attorney if the Lord will, 
and yet he may upon the admitrance compell the 
Tenant to doe fealty, A forttori here: | and other- 
wiſe it would be a miſchiefe, for ir may be he is be- 
yond the Sea, or fick, and cannot bepreſent, to ſfur- 
render for payment of his debts or preferment of his 
Children, | ifa cuſtome be, that an Infant may 
make a feoffement at 15. yeares, hecannort doe it by 
attorney. 

2. The Attorneys have purſued their authority, 


although rhey have not done it in the name of the 


Authorizor, for they did ſhew the Letrer of Arror- 
ney, and ſurrendered by authority thereof, which is 
all one, bur if it be to make a Leaſe by Indenrure, 
this ſhall be in the name of him who gave the autho- 
rity, but Executors muſt fell Land -in their owne 
_ for neceſſity, and yet the Vendee 15 in by the 
Devilor. | 


Henry Peytoes Caſe, 9. Jacobi. Com. banco. 


T was reſolved, Per tot. curiam, that accord in all 
Actions, wherein is ſuppoſed the Torr to be made 
(Vi oy armis ) where cap. and the exigent lyerh at 
the] Common Law, is a good plea, as in Freſpaſſe, 
and Ejefione firme, detinue of Charters, houſe, or 0- 
ther goods, for where the certainty is to be recove- 
redan Aion is 4 good plea, when the condition in a 
Deede by the Originall contraQts of the parties, is to 
pay money, yet by accord and agreement betweene 
the parties, any other thing may be given in faris- 
faction of the money, Res per pecuniam eftimatur &F non 
pecurt# per rem. And in this ſenſe the faying is true, 
Quod pecunie obediunt omnia. | 


Every 


350  Heury Peytoes Caſe. 
- Every Accord ought to be plaine,perfeR,and com- 
plear, for if diverſe .things are ro be obſerved and 
performed by the accord, the . performance of part 
is not ſafficient 17. E. 4-2. & 6. H. 7. io. Pl. com, 
If a man be bound in an Obligation, in one hun- 
dred Quarters of Wheate, upon condition to pay 58, 
Quarters; he cannat give money or other thing in 
ſarisfaFion thereof, becanſe 'rhe contratt Ocipinally 
was.notfor money, but for a collaterall thing. 

Alto, if the things to be performed be at a day to 
- come; tender and refuſal! is, not ſufficient without 

avail ſatisfa&ion and acceptance. 


If a man be bond in a Statute, Recognizance, o& 
Obligation, and after a defeaſance is made to. pay 
lefle Summe, now this Samme in the defealance is 
collaterall, and therefore if the Obligor render the 
ſame at the day, and it be refuſed, the Obligee ſhall 
looſe the ſame for ever, as is holden in 33. Z. 6. fil. 
2. and yetiin this Caſe, the obligor by accord he- 
rweene the parties may give any Horſe or other 
thing w fatisfation of the money in the defeafance, 
for the Contrat origmally was for money. . But if a 
man by Cantrat or allumpſic withour Deedebe'to 
deliver an Horſe, or to build.an Houſe, or to doe any 
collaterall thing, money may be paid by accord, in 
ſatisfafion of ſuch contract, for as a contract in con- 
fideration may commence by word, ſo by accord, by 
words for any vawable confideration, the fame may 
be dillolued. | | 


Agnes 
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Agnes Gores Caſe, 9. Jacobi. fol 84. ; 


Part - | : "0 
on wW Herein was refolved, that if A. put poyſon in 


/ toa Por, tothe intent to poyſon B. and ſet 
the fame in a place where he ſuppoſeth B. will come, 
and driake thereof, and. by accident one C. unto 
vhom A. had no malice, commeh, and of his owae 
will, taketh the Pax,and drinketh thereof, of which 
poyſon-he dyeth, thus is murcher in A. forthe Law 
coupleth che event with the intention, and the end 
with the cauſe. Burif one jprepare Ratſ-Bane to 
kill Rats or Mice, and lay the fame in certaine hid- 
den places to this purpoſe,and with no,ill intent, amd 
another perſon finding the ſame doth eat thereof 
and dyerk,chis is no Fellony. . Bat when one prepa- 
reth poiſon with a Fellonious intentto kill any rea- 
ſonable Creature, whatſoever reaſonable Creature is 
killed thereby , he that had the fellonious intent 
ſhall be puniſhed. Reſolved by all rhe Juſtices of 
England. 


Coneys Caſe, 9. Jacobi. fol. 84. in banco. 


He Lord of a Mannor, and Tenant within the age 
=: Of 21. yeares by Fealry and rent, the Lord in- 
{eofferh a/Stranger 3 ro which feoftement the Tenant - 
ittourneth. Queſtion, whither che atroutnemenr of 
an Infant-will HOHade him to the payment of the ſervi- 
ces or not, and by Cooke,zWalmſley, Warberton, and Fo- 
fer, it ſhall binde, for he is compellable ina Per gue 
ſervitia, and ſhall nothave his age, bur he may avoide 
any prejudice rhereby at his full age: and ifa fine 
here had -beene levyeds. he had beene compellable : 
and the rather becauſe it is luc a bare afſenc. 


P mchois 


352 PinchonsCaſe. 


Pinchons "Caſe, 9. Jacobi. fol. 86. 


JT was adjudged, that an Aion bf the Caſe, will 
lye againſt Executors,. for a Debt due by theTe- 
ſtator upon a fimple}contraft. An Aion upon af. 
ſumpſit, made: by the Teſtaror, was maintainable, 
againſt the Executors, upon a contra for Corne, 
Norweod oy Reades Caſe, plow: com. 181. + © 
Debts upon ſimple contrats ought to be Paid -be- 
fore Legacies, and reaſonable part of the goods of 
the Wife or Infant, which proveth that they ſtill re- 
maine; the Spirituall Conrr doth give remedy for 
payment of R—_ 3 and the reaſon of all this is, 
- for that the Teſtator in his life time, upon his aRion 
of the caſe upon the afſumpſir, might not wage his 
Law, as he might have done upon his ation of deht ; 
for noaQtion is maintainable againſt Executors,where 
the Teſtaror might have waged his Law in his life 
time - If a Priſoner doe eate and drinke with his 
Goaler, and dye, the Goaler ſhall have an aQion of 
:debt againſt his Executors, for the meare and drinke 
.of the Teſtaror ; and the reaſon is, for that in this 
caſe the Teſtator might not wage his Law, as is ad- 
judged, 27. H. 6. fel. 46+ in Thomas Bodulgates Caſe, 
and the reaſon that no wager of Law in this Caſe is, 
-becauſe that every Goaler ought to keep his Priſoner 
in ſalva oy ara cuſtodia, and thereby the Goaler is 
in a manner compelled to finde victualls for his pri- 
-ſoners, and therefore the Priſoner may not wage his 
Law ; but if A. contra with B. for his commons 
for a moneth,CFc. there, in an ation of debt brought 
againſt A. he may wage Law. 
If a ViQtaaler, or common Tnnkeeper bring an a- 
Rion of debt for vitualls delivered to his Gueſt, the 


Gucft may wage his Law 3 for the ViRualler, or Hoſt, 
| ls 


10 the ſaid Frere. to pay him the ſaid Summe, for 
A a 


Pinchons Caſe. 333 
is not compelkble to deliver Viftualls uncill hehe 
paid for them in hand, Io. H.7, 8. in Anno. 4. H.' 6: 
R, G. brought an Aﬀtion of Debt for 10. Markes a- 
inſt Thomas Timberbull, and others, Execocors-of 
iliem Webb , and declared that the Teſtator had de- 
tein'd the Plaimtifte to be with him for a yeare im: the 
Art of Limming 'of Books, paying: per annum 10. 
Markes : And' Martin did hold opinion, that the A- 
Ron was not 'maintainable againſt Executors, and he 
woke diverſity between this Caſe of a Limmer, and of 
a common Labourer, for the Labourer may be com- 
pelled in ſpight of his head to ſerve, and his wage is 
pur in certeinty- by the Stature, and it is no reaſon 
the Servant ſhould looſe his wages by the death of 
their Mafter, whom he was bound by the Law to 
ſerve, but in cafe of a Limmer he is not bound by the 
Law to ferve,$ ſo when he makes a Covenant it is his 
owne A& and -folly, and not ' the 'AR of the Law, 
for he might have taken a ſpecialry, and the opinjon 
of Martin in this Caſe, is good Law: But the true 
reaſon of this diverſity, is, becauſe that in this Caſe 
ofthe common: Labourer, the Teſtaror might nor 
wage his Law as he might againſt the Lymmer,: and 
this appeareth in 11. H. 6. fol. 48. where the Gardi- 
an of Freres ' Minors. in Coventry, brought an Aon 
of Debt againſt John Burton of Coventry, Executor of 
Jobn Goate, and declared that the faid Fohn Goate re- 
tain'd at Coventry, Frere John Bredon, a Brother of the 
ſaid Houſe by Licenſe of the faid Gardian;' to Sing 
for him Maſſes for one whole yeare, and to ſay Sainr 
Gregories Trentalls in the next yeare afrer,and ſhewed . 
in certainty upon: what ſervices Saint Gregorzes Tren- 
tall did confiſt, raking for this, Xxl.s. per annum, and 
within foure dayes John Goate.dyed, and the Defen- 
dant his Executor, and the ſaid John Burton, granted |, 


do». 


254 William Banes Caſe. 
doing the faid ſervices according to'the Reteinor of 
| the'Teſtaror, which Divine ſeryices the Frere did per; 
- forme according i tothe reteinor,. and all-his wagg 
were-Arr. And in this Caſe the diverſiny:'was rak 
thata:Labourer: 'may have an Adtion of Debregenl 
Executors, withont:ſpecialty, becauſe. thar: he may 
be compelled to: ſerve by the Statutes: and the Te- 
ſtator ſhall not wage his Law in rhis Caſe. - Bucche 
Prieſt or Frere is not :bound to Sing Maſſes, by the 
Law, againſt his will... 'And in every' Caſe where the 
Teſtator might have waged his Laws the Aion is 
nct maintaimable-againſt his Executats without ſpe- 
cialty, for Executors may not. wage-the Law, upon 
;the contra of another. In 2. H. 4. fol. 16. Love, 
Saint Martin retained one for Tearme of hislife, in 
the time of peace and Warres. for 100. s. per annum, 
which ſervice hee. ( as his Servant ) did doe for two 
yeares, for which he brought his Aion of Debt a- 
gainſt John Belton, and others, Execntors of the: faid 
-Lewr. And judgement was given agaiuſt the Plain. 
rife, for the reaſon, and upon the fame diverſity, as 
15 aforeſaid 3 an Afſumpfit withaur ſpecialty is no 
-more _perſonallithen' a- Covenant /by ſpecialty, and 
therefore dyeth-not-with the perſon. 


. William Banss, Caſe, in bance regis, 9. Jacobi. fol. 93.. 
Pon an Aﬀion':of. Aſumpſit againft Executors, 
> the Plaintifle needeth nor to averr,that the Exe- 
-cutors have aſſets in rheir hands, of the goods of the 
- Teſtator, to rhe-value of the ſaid'Debtr, for it ſhall be 
: Intended Prima facie, that they have Aﬀets, forthe 
Law doth preſame, that the Teſtator will not leave 
a greater charge upon his Executors, then he 'will 

leave benefit to diſcharge. Jia 
 Ifa Stranger doe fay unto a man towhom a Debt 
1s Owing, 1 pray;jou-forbeare your Debt, and,dee _ 
the 
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| Partie up fe . and then I will payyou 
Pſy jy ents EE isa gagd cg er Although is | 
226 |} heno benefit to him thar = Yromile for 
ol & ha me Hs CE icor.r0 Forheat 
gr debt.,,Deanay-iay i Adin of 
ed ror OA is 
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|  Ghancery, ' 2; olſt ID (| 

"SY IT was Jougd by Oftice, aflpynſc "y 
be IL gccar Seale » Hifices ont Kings 
POR Bench had commirred.av I is Ot- 
"Pr. Y fice, by foftering values eſrapes ws pg ie 


'n F Thar Office, and ſyoh like way. vor. 
un, | yeares, becauſe it-is an Office of tru 
= and-he-muſt! continually attend,. an ; 
* Court. 
aid Y Two matters of record amount to. an.Offics # in 
N- & the Caſe of Sir John Savage, who was Sheriffe of the 
 ® F County of Worceſter for life, by Lecters Patenys under 
NO IF the Great Scale, and was Indifted of two voluntary 
and eſcapes of [Fellons : and che King may leize Ky rk 
fice into his :Qqwne hands, without fuing, 
Sore facias, $. Mar. Dyer. The Abbor of; + g] Al- 
bones, had a:Gaole, and detained Priſoners Ty IErEiR, 
Ys, £ and becauſe he would not be at charges th! lug ferch a 
Xe- F Commiſſion for the Gaole delivery, the; ang capſed 
his Franchiſe and;Libesty thereof to be ſcyled. into 
be | hisowne hands. 
the Þ The: Abbey of Crowland: had a Gaole and: Priſoners, 
11 | *1 ffor thar_ hee once dercined.men thatwere Api 
”" of Felony, the;King reſeiſcd-rhe/Gaole for ever, 
on Ifa man grant an Office to anorher- for. life, or;for 
om ved, and; hewill nor doe ;his.Oflice, or otherwiſe 
fue Þ i uſe. his; Ottice, the Grantor may ceſeize the is” 


Mice. 39. H. 6. fo. 34- Aa 2 


oy e? 
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256 Margaret Podgers Caſe. 


If a Gaoler commit voluntary eſcapes, or permi, 
them, this is a forfeiture of his Office, Cooke, Ljb, g 
in the Countee of Salops Caſe. r__ 

The King may 7% the cuſt ody of the Gaole to 
one in fee, andalſoto the Sheriffte of a County, to 
one,and his Heires:which eſtate in fee ſimple, includes 
all other eſtares, and it is true, that theſe grants may 
be made by Law, for in theſe Caſes, there 1s nor an 
intermiſſion, for preſently after the death of the An- 
ceſtor the Office diſcends to the Heire. 

2. This Office cannot be forfeited by Ourlary, as 
if it were granted for yeares, it might ; grants of 
theſe Offices in fee, or for life, have beene allowed, 
and approved, but ſuch grants for yeares were never 
allowed or approved, Et periculoſum exiſtimo quod bone- 
Tum virorum non comprobatur exemplo: He that hath the 
cuſtody of the Gaole, whither by right or wrong, 
ſhall be charged with eſcapes of Priſoners untill he be 
aQually removed. 


Margaret Podgers Caſe, 1o. Jacobi. fol. 10g. 


I P. Copy-holder for life, the remainder for life, 

'*: the Lord bgrgained and (ould, and levyed a five 
to I: P.: this diſcended to M. P. who levyed a fine, 
five yeares paſſe wirhour-claime of them in remain- 
der, adjudped no barre. 

'1. Reſolved, that Copy-hold eſtates are within 4. 
H.-7.'by the word Intereſt, but if the Fine be by c0- 
vin, this barreth not the ifſue, if Leffee for yeares, 
Copy-holder be ouſted, the Lord ſhall not have five 
 yeares'after a fine levyed by the difſeifſor, after their 
ſtare determined, becauſe he may preſently have an 
aſlize, otherwiſe where Lefſor for life is ouſted : A 
meer Stranger cannot enter to avoyd a fine with- 
out Commandement,.or affent of the party who =_ 

| © 7 right, 
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cioht, bur a Gardian in ſocage, or Leffor for life, or 
Lord of a Copyholder, may, for the privity berweene 
them, and the Infant or Lefſees. oy 

2 A Fine hbarreth not any by Non- claime who 
jsnot put to right, therefore here they in remain» 
ler are not barred, becauſe the bargaine and fale, and 
Fine to the Tenanr in poſſeſſion purceth them nor 
wa right. 

1.Becauſe it is a lawfull a&.. | 
_ 2, Tenant in poſſeflion devefteth not the remain- - 
ter by acceptance) as if Leſſee for life accept a fine, 
(me ceo, although it be a forfeiture. 

3- Becauſe he is in by 27. H. 8. of uſes which doth 
10 Wrong. | | | 

3. After the bargaine and ſale he in the next re- 
mainder ſhall nor enter, for by the cuſtome his eſtate 
was tO commence after the death of the Tenant in 
poſſeſſion, ſo if Tenant in poſſeſſion forfeite, the Lord 
ad not he in remainder ſhall enter, but thereby 
vithout a ſpeciall cuſtome the remainder is not de- 
ſroyed : If a Copy-holder in fee ſnrrenders to the 
uſe of one for life, no more palſeth then ſerveth the 
eſtate limitred, .and he ſhall pay no fine for admir- 
ance after the death of Tenant for life : It ſeemed 
the Chiefe Juſtice, that if the Lord here had char- 
ved the Land, I. P. ſhall not hold it charged, for the 
eſtates in remainder preſerve him from incumbran- 
«5 of the Lord. 


Meriel Treſhams Caſe, 10. Jacobi. Commun! Ban- 

co. fol. 103. 

.* 

N Adminiſtratrix, Defendant in Debt pleads that 
the Teſtator and his Sqnne acknowledged a re- 
Ognizance tothe King, of a hundred pound, and a- 
ther of800.1, ro B. and auother of a 1000. £ to 
Aa43 M. and 


.58 Ways Caſe; \\ 
M. and diyerſeotlicis, over aid'about whith fe hid 
notaſſers, and after fajd'ſhe' kdd-not' ſafficient afſers, 
the Plaintifte replierh; that the recopylizaiice to: B: 
was for payment of 466; whith i pald,” and the o- 
ther to M.'is to' perfofnie Covenarits; whereof none: 
55 bi6ken,, ant the 55 rag remaniethy in force 
by-C&mn of the Defendant. KiaT 2577 07, ml 
I. Reſolved, that the harre is inſufficient;'forſhee 
firſt confefſerh thar ſhee: Had'feifficient "affers" r6 pay 
The faid recofhizances, and-after deviyeth'it: * 
©- 2, She ſaith ſht had affets, bit not ffficient;' thil 
15 t9o general bit ſhee muſt confelſe-Mow mnehſhs 
Pd; becavſe ſhe! had knowledge thereof. - 
3. The pleading by the Plaintifte, that the Obtj 
gation was mage *to! perfornie Corenivits; is godd, 
withour.more certainty, becaoſe Ne If Stranger. - 
_ 4. The generall allegation of Covifi is good, with: 
Shi ſiewimg of refoſall ro releaſe;8e.! and' fravd niay 
be in one ohely, a 'the'batre 15 mfuffitieti, becauſe 
the inteftzte was bound inthe recopnizances; Wth# 
 norker;-afd hy PfehBet had n6t ayerred, rhat the 
other had nbt Hrisfed thern: i7'e 


Robert Mahi Caſe, 10. Jab: fol. 111. 


A Commionet being Copy-holder brings an 4: 
| gion of the'Caſe, for putting Beaſts intot 
Commen, whereby he loſt his Conittion, the Jur 
found, that the Defendant did not put in the Beaſts 
but they of themſelves depaſtured wary | 
I, The Jury haye found the ſubſtance of the ifſuc 
for te Plaintifte, the depaſturing there;and it is not 
materiall if he put them nor there. © 4 

2. This Aon lyeths for che Commoner, for ht 
may diſtreive damage feaſanr, and ir may be, tha 
wiiifirong hand- he is hindered to diſtreine, and 


l 
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[ 


| 
| 
| 


22." A:Commoner who had freehold in the-common 
BY full have an Aﬀrze; Ego, aCopy-holder ſhall have” 
| 2. The woong ought to be ſo great, that the Come 
fioner looſe his Commion, 'as'a Maſter ſhall not have 
x/Aion for beating his Servant withour lofſe of his; 
Wrvice, and it-appearerh nor to the Court that there 
#& more Commoners then he, : and if there be, Fer 
@AQion lyeth, becauſe: each -had/'privare datnapes 
ad it is not like'roa comnion. Nufans; which ſhalt 
be puniſhed onely in a Leete, if there be nor ſpecialt 
damage, bat be the Trefpaſſe never fo little,the Lord 


Y nay have an AQtion of Treſpaſſe. 
CG | | £42 oF 
me i The Lord Sanchars Caſe, 10. Facobi. fob, 
nay I17. . For procuring the: Murther of John: Tur- 
hl ! 9f13-T3f;TETS. 3.2 | | 372802 
the LREdolv.. 'That a Baron of Scot/and ſhall be tried by 
vj Commons of England. - —- 


. 2. The Indiftment of the accefſory in-one. Connty 
 toa Fellony, in another County, by the Statute of 2. 

i £.6.c. 24-. ſhall recite, that the fellony was. done 
; AJ inthe other Countys: for an Indictment isno ,diret 


the affirmation of the fact.  ; wt i vie, metinT 
url 3- The Juſtices of the Kings Bench are within theſe 


ſts Y words of the Statute, Juſtices of Gaole- delivery, or 
Oer and Terminer, for they-are the ſypreame Judges 

ſug} of Gaole-delivery. 
nol 4. The Lord Sanchar cannot be in the Terme-time 
- | Arraigned in Midd. before Juſtices of Oyer and Term?- 
rhe ner, becauſe Juſtices of Ojer? and Termmer ;ſhalknoc 
hall fit in the fame County where the Kings Bench is, but 
«Fl the principalls were Arraigned in L.. inche, Tenye- 
[ SS © 7 - _ 


he ſhall not haverchis Aftion he is remedileſle, . -::.; , 


360 . Anthonj Lowes Caſe. 
time 5 becauſe this is. another County. 


1 There needs nor be I 6. dayes for the $ 


of the Venire facias, upon an Indiment-in the ſame 


County where the Kings Benchis, otherwiſe in ang- 


ther County. - | | 


« 6. Becauſe there is no dire&t proofe that the Lord. 


S. commanded one of the principalls, bur that he aſ- 
ſociated himſelfe to one who was commanded, the 
beſt way is toarraigne him as accefſory,ro him whom 


he commanded, but-if he be Indi&ed as acceffory to- 


two, and found acceflory to one of. them, this is 
: The word Appeale in the Stature of W. 1. c. 14. is 
to be intended generally, (Viz. ) By Indiment, 
by Writor Bill, &c. and attainders 1s to be intended 
ypon any ſuch accuſation, Ergo, if .upon any ſuch ac- 
cuſation the principall be attainted erroneouſly, the 
deceflory.may be arraigned, becauſe the atrainder is 
good, untill it be reverſed, bar if the Acceffory be 
Hanged,and after the Attainder apainſt the principall 
is reverſed, the Heire of the Aeceffory-ſhall be reſto- 
red toall which his Father loſt, either by entry or 
Adion : By 5. H. 4 cap. 10. none! ſhall be impriſo- 
ned by Juſtices of Peace, but in the Common Gaole; 
whereby it appeares that Juftices of Peace offend, 
who commit Fellons to rhe Counters in L. and other 
Priſons, which are not Common Gaoles. 


Caſes in the Court of Wards, 
Anthony Lowes Cafe, 5. Facobi. fol. 122, 
\ _ L: Thnant of 59. Aeres, parcell of the Mannor 
X "' of A. by &hiyalry, and Svite of Court to B. 


& wheteof A; was parcell, and both A. and B. were 
; palſ- 


| 
| 
| 
| 
| 


'C 
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Anthony:Eowes Caſe, 361 
parcell of the Duchie of L:- out of the: County Palg- 
tine holden formerly of the King in Chivalry, in Ca- 
ite, and of anorher Houſe there, holden of A. by 
falty;and rent, H. 8. igrants the rent -by releaſe to 
him and confirmerh his eſtace in the ſaid Lands-by 
fealry onely, #nd- granrs 'to-him the Mannor of A. 
Tenendum by fealty and- rent. : It was: ObjeRed, thar 
when the King grants the Seigniory to:his Tenant, 
the ancient Seigniory 15 extin&, anda new: one that 


isbeft for the Kg -created, ( Viz. ):Ghivalry, 2. 


When he exringuiſheth ſervices parcell. of the Man- 
nor of A; this ſhall be halden as the Mannor of A. 
s, that is by Chivalry: *- ++ - <7 | 

- But-reſolved, thatthe.59::-acres and houſe, ſhall 


' be holden by fealty onely, 'and as ro'the ſaid Obje- 


dion the releaſe of the King doth nor-exringuifh ſer- 
vice, which is inſeparable toa :Tennvre that. 15 fealry, 
but all. others are gone, and true itis, when the-K. 
grants; and expreflerh no tenure jr-fhall be by Chi- 
ralry, but when the Land moveth from a SubjeR,and 
the Tenure is. changed, the new Tenure  ſhall' be as 
neere the ancient as may be, as Feoffec of Tenant in 
Frankalmoigne, ſhall hold by fealty onely, and here, 
alrhough they granc the ſcrvices, yer he. limits :the 
Yrantee- to. doe fealry. Ar Knights: fee is not tobe 
taken according tothe-:quantity, but -the- value of 
the Land, as 20. 1. /per-anmams and a Hide 'of Land, 
is as much as a Plough can Plongh ina yeare ; Re- 
life is the fourch part of the annuall value that is . 
ofa Knight 3 five pound, of a Baron, a 100. Markes, 
of an Earle, 100.1, ofa Marques, 200. Markeg,of a 
Duke 2co.YJ. The Eldeſt Sonne of E. 3.:called rhe 
black Prince, was the firſt Duke in England, and Ro- 
bert, Earle of Oxford, in. the Raigne- of R. 2. was ths 
firſt Marques, and the Lord Beaumont was the firſt 
Viſcount created by K« H. 6. (och | 
Fhyers 


362 Ny Flopers Caſe, I 


; TEE 24 10 24 I'S {> POETS 
Floyers- Caſe, 8.! Jacobi, fol; 225. < rj 


| 7 Irs and 'Feme feized of Lands holden in Chi- 
LIalry in'right of the Feme in Fees levy-a Fine to 
one who grarirb and renders rothent and-the-heires 
of the Barot,/ and levy another Fine to theinuiſe.for 
life, the remainder to thejr- three Sons in taile, ore 
afrer anothez,' fhe remainder m-fee to the heines of 
the Baron 3 (the 'K, ſhall kavenerther wardſhip 6f bo« 
dy nor Land. MY FO Nt ttt mn nh 
\ I. Reſol\ That is our of the -Statute of 32a. H:8; 
cad. 2. if he who had the fee dye; oc. inreſped the 
eſtate by the faſt Fine did not continue, and thisal- 
though both the - Coriveyancesare voluntary, 
- -2. The Ring ſhall nor have wardſhip of the third 
part, becauſe iris not for advancement of. the Wife, 
for in the firſt Fine rhe Land: moved from her, and 
_ had nb.mote by | the fecbnd Fine. then by. the 
TIE. y "OT EE 9s Tiegt os 3010 
3. In regard the particiler. eſtate is out - of the 
$tatute,'no wardſhip accrueth to the King, by ad- 
vancement of him in the remainder 3 but if a revet- 
rioner upon an eſtate for life, convey it to the uſe of 
his Wife, this will-give wardſhip of the body of the 
heire, for he in revertion is; tenant 3 if. a. Leaſe'for 
life be the remainder to. two,. and to the 'heires of 
one, he who hath the fee tyeth, his heire ſhall not 
| bein ward; if the heire of onejoynrenant, who had 
the fee dye of full age { living rhe-renant for life ) 
his heire fhall not be im ward, 'althongh he be with- 
_— that Starute, becauſe he is not immediate 
ife. | po, | 
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M $. deviſeth to his Wife for life, the fethaindee 


' 1; Refol. By the death of I.Q iv yas 4 .Charref 
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*ro-W.'S": and if be ſhatt: haveifſhe>#hit rhen 
his ifſve ſhall' havelic;| the Feraindier t6-8-'che're- 


maintet 16 T: 'xp0.” Tetidemi verbiry- rpon? eoffditiont 
that iff dny of them)! 67':ch& Heires of theit bodies, 


So&abond toalimþ rharihe ih cfenext reminder to 
enrer Ffret the Heath of 0; W.and SF. ſifterertva 
common recovery'to his owne ufe in fee, Mitt the 
next remainder enters. 

1. -Reſol, Every one of the Sonnes: hath an eſtate 
raile. 1. Theſe words if he dye without iſſue Male, 
are fufficient, to create an eſtate taile. . 2. . The ge- 
nerf Hike; if any of his Sons, or Hetres of His bo- 
oy doe tt, maketh' it manifeſt. | # "The condition 
Froreth'l , for they catugt alien if they have bur for 

fc; for this world be a forfeiture. 0 

2 The reſtraidt, of retianr in'caile;. ro ſuffer a com- 

mot recovery is yoyd : See” Mildrayer Cale in the 


. 


fixth Book. 
Quick Caſes 9. Jdedbh, fit High”, ©" 


Ti King Lord, 1.'N. and Thx 2. meſhes of a 
Mannor which they hold in common in Capite, 
and tenant of three Acres holden in Chivalry, T. Q. 
maketh a feoffment of his moiry to the uſe of him- 
ſelfe for life, the remainder to I. Q. his Son in raile, 
the renant infeoffeth 1. Q. who mfeofteth T. Q., tþ 
defiaud I: N. of the wardſhip of his' Senne'within 
age; and dyes, 1:N. ſeiſerh the Son,' T. Q.” dyetH, 
the Ring ſhall nor have wardſhip of the body; afd 
moiry-of rhe three Acres; Jo 221131 371 ;:1; 500 


VeILT 


264 Beawleys Caſe. | 


have it, if T. Q. dye during the minority of the 
ward, which poſlibility ſhall not deveſt the wardſhip 


out of I. N. 
2. When the tenant infeoffeth a ſiranger to de- 


frand the Lord of wardſhip, the Lord fhall not have 


raviſhment of ward, before recovery of the Land in 
a righr of ward, and although the title of I. N. be 
bur in aRion, yer it ſhall not be deveſted by a deſ- 
centafrer: Sce the Statute of 34. H. 8. in Caſe of 
collufion. 


Bewleys Caſe, 9. Jacobi, fol. 130. 


f Nw King Lord, meſne by Socage, and tenant, the 
temnt is artainted of Treaſon, the Ring grants 
20 one tenendurn by Chivalry and Rent , and to doe 
his: ſervices ro other Lords, the tenant ſhall hold 
by Socage of the meſne, and he by Socage of the 
King, becauſe the inrent of the King was to revive 
the meſnalry , which cannot be by any other way, 
and the reviving of che aneient tenure ſhall be in 
conftrution preferred before the reſervation of a 
new ; and the honour of the King ſhall be preferred 
_ his profit, and there was no default in the 
meſne, 


Thomas Holts Caſe, 9. Jacobi, fol. 137. 


Randfather tenant in Chivalry in Capite, Father, 
and Son, the Grandfather conveyeth part of his 
Lands to the uſe of the Father and his Wife, the re- 
mainder to the Son in taile, gc. the remainder to 
the right heires of the Grandfather, and conveys 0- 
ther Lands to his younger Children for life, with 4 
| verſe 


veſted in 1. N. and the King had but a poſſibility to 


Matthew Menes Caſe. 365 
verſe remainders over, and dyeth, the Father ten- 
ders livery, and before he ſueth ir, dyeth. . 

1. ReſoL B ws ge ——— live- 

ſued, and after tender, the King loſerh the primer 
lifn but not meane rates, if ai be due. 

2. The Son ſhall not pay primer ſciftn, nor foe li- 
yery, becauſe the Father and nor he, was within the 
Starute of 32. H. 8. 3. If the Kiilg had had one 
primer ſeifin, he ſhall not have another of the Lands 
conveyed to the younger Children, bur that —_ 
to be an effe&uall ſeifin 3 Ergo, here becauſe 
King had not the effe& of the primer ſeifin of the 
Father, he ſhall have primer ſeifmn of rhe Lands con- 
yeyed to the younger Children, as if hee had the 
grant of a pare r 101m and prelenrs, and his 
Clerk dyeth before Indution, he preſent again, 
ro before the _ ny m_ : we _ in ys 
therevestion to the King 1en prolem. fuſ- 
ctatam, with warranty which defend oggn the King 
itis no barr withour aſlers, the efte& of rhe war- 
cany. | Is ne 
4. The King ſhall nothave primer feifin in regard 
of a ſecke reyertion which deſcends ro the San, o- 
therwiſe if a rent be reſerved, the King may have 
that for a yeare: So note, fora {fruitlefle revertion 
there ſhall be wardſhip, bur no primer ſeifin. 


Matthew Menes Caſe, 9. Jacobi, fol. 133. 


T-nanc of the King of a Mefluage: in Capite, who 
holds other Gavelkinde Land, cleviſerh all ro his 
4. Sons equally : 1, Whether the /King ſhall have a 
third part of the Mefſuage onely : 2- Whether our 
of the part of the heire onely 3 br:cauſe Prerogatiue 
Regis, cap. 1. Rex habebit, &yc. De: quocunque tenerint, 
dc. is intended, if the Land de:\cend ro the _ 

| cire 
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heite to '3whomw'! Sinks Land: thakden did: -diſcends.':,7 


1. Reſolve@&.if no- Will hattbeene made, the King 


ſhall nothaveitheLan 85, >hokden.of athers.in/ſocage, 
bur when by they; L(26which 2be js: inablle@by; 
5 rute Lk es . tt G his moni yard ard 
i wy givedh #0/the 2Kingiward and 
1 5786 1 mf in chivalry;deviſtbleby ov mk 
&# tothe Femme, =v herring the ideviſee:be 
Iithour-awide of ithe Staruies: yer the 
Eien hs hh wardſhip ofa#hird part-3 | 
ſhe m_ out. of all 


ws ei "ofa cqually. 


ad. 


"Hens eaſs's | jab fun 134. 


WH Lotd, Hoke: intCaite, and Tevant in 
- l66ages:the Meſue- grams 2o' the uſe: of timlell 
for\ife, "the remainder to-the'Fenant in raite,; -if the 


remainder faſpends the Meſnatry __ = os of 
the Meine: ”-- /- 

Reſolved, that during bis life the Mckeate 18 nor 
ufpendet.-+'1, Not as to the'Meſne, becanſe here- 
wameth Tenant to the Lort;: noriby reaſon of the 16 
mainderfoy'the 'avo ding of 1FraQtions, 5 otherwiſe 'if 
the-remiifnder be liimitted/in' fee, for then he hath 
as high aneftate in theMetnalty, as inthe Tenancy, 
and this car never be revived, and otherwiſe a Seigni- 
ory in fee ſhall" ifſue.ofr of a )Meſnalry for life, and 
there will be Loi'd and Tenant in fee, and Meſne 
for life : but if the Bord (Gfanr' his Seigniory for 
yeares, the rema inder 'for" life- to the 'Teriant, the 
Mefnalty is fuſp: nded: A'- Meſnalry or 'Seignicry 
cannot be 'fuſpent led in-patr, and in eſſe, for part by 

the Aﬀof the pat ty, but they may by a& of Law, or 
of a third party : A 5s if the Lord take a Leaſe of part 


of tt 6 Tenancy, all the Seigniory | is fuſpended 3 _ 
I 
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Thoronghgoeds Caſe. 267 . 
{a Gardian indow the Feme'the Scignioryis fin 

Bom r» and ſulpended For the refidue : If N 
Caparceners are of aiSeigniary, and one.commeth to 
© if the Tenan by defeaſible Title, the ocher'ſhall di- 
ve I fine for the moity of the Seigniory, and the Ac 


ofthe Coparcener ſhalt nos prejudice 
nr There are foure manner of Avowries, 
wdl it Up 10S wRrgy TOAGANT (ih .of by, 


2; Upon his. very Tenans by the manner where 
he Y the Tenanc had bur: particular eftare. 
y 3 {Upon bis. ny - manner. wheh the 
w Lard had bur a particular e 
4 Upon the matter in the Land,as vithin his fees 
o the Lord hath me to Avow —_—_— to the 
Comman Law. 
ad (7 


> : . Tharoughgoods Caſs 9. Ju c. 136. 


- Tas, in fee infeoffech -one by Deed. indented, 
and delivereth it upon the Land, fin'the name of 

kifin, this is good, and hatha double: operation ar 
one infant, V2. to deliver-the Writing as a Deed, 
af aver {ciftn of the Land according to the 

ede 

I. Reſolved, this is TY Deed although he doth 
uot; ſay ſo, bur delivets.itin the name of fcifin, forife- 
livery 15' good without any words: if one: deliver a 
Deed toone as an eſcrow; to be his Deed.upon per- 
formance of conditions, this is his Deed: preſently, 
otherwiſe if he deljvesi.it ro a ſtranger: fo-words are 
good without actuajll delivery, as if hefaich, take ic 
like to a livery within view.. If the Obligee deliver 
the Obligation to the Obligor, to redeliver, the Oh- 
ligor may reraine it, for the words to redeliver are 
yoid. 

2, Delivery of the deede upon the Land, amount: 


eth not to livery and ſeifin,. but it doth, ifdeliveret 
in the name of ſcifin, ſo of any other thing, or if he 
faith, I deliver you ſeifin, withour delivering any 


thing, thisis good alſo.” © 
Beaxmonts Caſe, 10. Jacobi. fol. 138." 


B. and E. his Wife, Tenants in ſpeciall Taile, the 
® remainder to the Heires'of 'the Baron, I. B. levies 
a Fine to R. E, 6. who grants ito the Earle of H. in 
fee, T. B.'dyeth, E. enters, the Earle of H. confirmes 
her eſtate, to have to her, and the Heires of the bo- 
dy of 1. B. E. dyeth ſeiſed, having ifſue F.B. who 
ACCePts a fine, Sur conuſans de - droit tantum, with Pro- 
clamations, and dyes, having iflue Sir H. arid T. Sir Hl, 
in Ward to the K. after full age, and before livery, 
Covenanteth to ſtand ſciſed to the uſe of himſelfe, 
and his heires Males ofhis body, and dyes, having iſ- 
fue onely a Daughter in Ward, whether ſhee or 1.B, 
ſhall have the Land, &c. | 
1. Reſolved, that E. had an eſtate taile, and the 
Statute of 4. H. 7. c. 24. which inableth the Baron to. 
barce the iſſue, faverh the right of the Zeme if ſhee 
enter, or, &c- and one may have an eſtate taile 
which cannot diſcend, as if the Sonne in the life of 
the Father levyeth a fine, the Father remaineth Te- 
nant in taile ſtill, alrhough it cannor difcend, and E. 
here hath an eſtate taile ſo long as ſhee liveth, or the 
Heires in taile remaine. 
2. The Confirmation is void, for he who did con- 
firme had bur a poſſibility, which paſſerh nor by the 
nfirmation, and if he had a reverſion in fee, yet it 
ould be void. 
1, Becauſe the taile which the Feme had was 
confirmed, which cannot deſcend. "A 
2. .The confirmation doth not add a n__ 
| qualit 


& 


Beatumonts Caſe, 369g 
qullity, where he who ſhould have it is diſabled to 
receive by diſcent. 

3. This would in effe repeale 4, H. 7. & 32.4. 
8. two of the principall Pillars'of the Law. 

4. & 5, If Tenant in Dower grants her eſtate, 
there is a diſcendible quality in the Heire, to bring 
waſt againſt Tenant in Dower , and although the 
Heire confirme her eſtate for life, and after ſhee af- 
fgneth it ro I, S. who committeth waſt, yet the aQti- 
on of waſt is maintainable againſt her, Par! 7atione, 
in the Caſe ar Barre, in regard the confirmation doth 
not inlarge the eſtate of E. it cannot add unto it a 
dicendible qualliry. 

6. There zre bur three manner of Confirmations, 
Viz. Perfictens, Creſcens, ant diminuens, and the Confir- 
ination in this Caſe, is none of chem: and if E. had 
no power to Jevy a fine or ſuffer recovery, the rea- . 


fonis, becauſe ſhe cannot barre that which was bar- 


red before by her Husband, but this point was not 
now in Queſtion. 


The End of the Ninth Books: 
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The Caſe 0 * Suttonts '« Foſpital, Baxter | 
Plaintiffe, Sutton and Law Defen- 
dants, "in Treſpaſſe ," in the King” 

| Bench, and adjourned into the Fa - 
chequer Chamber; and judg emer” 
given againſt the Plaintiffe. * * . 


I. 0bj. Es : —_ 
FAY the Parliament 7. Jacobi. the Hoſpitall 
That was' Founded at H. in Eſſex, Ergo, the 
Y incorporation made after by the Kings * 
ol Letrfers Patents, is void, and the Char- 
==dS4'. terhouſe is not giver by the ſaid Stature' 
becauſe S. purcliaſed i it after. - 
2. Sutton who had Licenſe: to. Found an Hoſpizall 
before the Foundation, dyed. 
2. The R.'\earnfior- name the Houſe and Lands of 
$. G be an Hoſpitall, becauſe ini Aliens ſolos 
4. Every Corpotation ovght- t5hivea place cets 
nine, buthete-the Licenſe is ts fonnd an Hoſpitall 
7, or in the Charterhouſe, Ergo, befofe that S; had 
made it. certajnes there was-no' incorporation, alſo 
the place of*Corporation”oiight t6 be certaine by 
| B b 2 Meates 


- 372 TheCaſeof Suttons Hoſpital. 


| —_ and Bounds, and a place knowne will not 
— —_—_ tc... 
5.. The King intended to make an incorporation 


prefently, which cannot, be. before that 'S, namea 


Maſter. 

6. Governors cannot be, until] there be paore in 
the Hoſpicall; Erpo,S. aallerh itlin his *Will+ his in- 
tended Hoſpitall. 

9. The Foundation cannot be without the words, 
Fundo,. erigo, 4c. and before ſuch Fonndation, a 
Stranger cannot give Lands unto it. 

- $.: The Maſter was ndined ar will, where he ought 


tobe for life, and, have freehold in the 'Eands, allo 


the ſpirall muſt,be Founded. before. a Maſter be 
"9. The bargaine and ſale made by S. is void. 

x. Becauſe the, Money,paid by the Governours m 
their private capatity, ſhall nor inure to them in 
their politick capacity. 

2. The Habendum Ys to them upon truſt, which 
* cannot be in a Corporation. | 


:1Z: ;Becauſe as before no Hoſpirall. was: Founded. 


..30-- Fhe King cannot make Governours of a thing 
OLE 7-517; -hbro 5 no i 

To he firſt ir was anſwered, that: the Letters Pa- 
tents recite - eBetand, of the A t whereby, and in 
many parts of the A& ir appeareth; that the -incorpo- 
ration, was to be Jn futuro, when it ſhall .be erected, 
and the Statute doth noy give any Lands unto ir, bur 
power. to 'give_withoux:. Licenſe. of; alienation and 
mortmaine, and it apyeareth by the, Letters Patents 
that. the ereQiog precedes the. Liceaſe.,; _ 
; -2-; The Liceule/ is ro-him, hig Heires, Executors, 
Wc at any time hereafter, and the iwords of incor 
poration are in the;preſent, and fo the:incorporation 
prec edeth the execution of this Licenſe... | Fo 
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The Caſe of Suttons Hoſpitall, 375 
2. Althongb'the King gave the name; yer S$. de- 
riſed it, and afſented to it, and' rhe R. did it at his 
Sits, -HLOULTD9DEZOS AR 5 1 0 }'f 943 þ a tv 
*2 ' 4. The K:: makes an Hoſpital: of all thepremilſes; 
ſo that -it is certaine, and-as cothat” which: was faid, 
that a place uricertaine' cannor 'he' an Hoſpirall 3 Tt 
was anſwered, that a-Mannor way be, which is wore 
7; IN ncerraine then the Charterhnuſe. To the efferice of 
* EiCorporation- five. things are requifite. 1. Law- 
full authority ro incorporate, and that may be fovre 
hr ff 09965 by the common Law, as the King himſelfe by 
Ic. authority of Parliament,. by the R. Chartar,- and by 
Pos preſcription. 2. The perſons either naturall or po- 
liticall. 3.. A name. by which; &c; 4. A'-place. 
s. Words ſufficient, but not reſtrained ro a_ſtri& 
e.:77 Toft ; 11T 
5. A Corporation may be without head, as if the 
RE. incorporate a Towne, and give to them power to 
:< chooſe a 'Maior, they are a Corporation before Ele- 


(tion. | WO... 
eq. | © [tis 2 ſofficient incorporation that there be 
ing at Hoſpitall poteſtate, for rhe Temple was-a Corpo- 


nation in the time of XZ. 1. and'yec was not-builr til 
pa. | # > time: burherethe Houſe was builr before:- - - . 

7. The / firſt: Donor is in Law the Founder, and 
| I vhen the RK: givetha name, 'and defignes the place 
is and the perſons, 'the Founder hath fhoching to-doe. 

” | bucthe Donation 3 bur ifthe R. leayeth the nom1- 
nariou to the party, there many times, atrhough nor 
of necefliry he uſeth the words Funds erigo, &c, Bat 
n truth che incorporation is made by the K. Charrar, 
and the Foundger is bur an inſtrament. -* - 

8. The Maſter may beat will, for by the Letters 
Patents S. had power to name one at his will and 
vlealure. (Io: | 
9. The money paid by ſome of the Govyernours in 

B b > cheir 


374 . MaryPortingtonsCaſe. -. 

their private Capacity is good, bur the payment was 
35 Gayernours, and ſo they are acquitted.. .2. A rent 
was reſerved, which is a good conſideration. 3. A 
bargaine and fale'may be upon confiden@e and truſt, 

Io. They may plead that they are ſeifed in jure in- 

corporationis, although then ir be nor: 1n.efſe. In An- 
ſwer to the preſidents,:fome are Explanatory, ſome 
Nugatory, Ex conſuetudine clericorum.” © 

Sir Thomas Fleming Chiefe Juſtice of England, bee 
came 4ick, whereof he after died, fo that he never 
argued the Caſe :-'See there his ſeverall advance- 
ments and commendations. | 


| Mary Portingtons Caſe, Ii. Jacobi. fol. 35. 


Afr many things ſaid concerning Perpetvities, 
* X..in this Caſe it was faid that a recovery in value, 
barreth an eſtate tajle, although no. recompence be 
had, becauſe it'is by judgement, as if iſſue 1a taile be 
barred in a formedon, . by warianty and aſſets, butif 
the iſſue before judgement given, alien- the aſſets, 
his jNue ſhall recover the Land in taile, if Tenant in 
raile ſufter a recoyery, and die before Execution the 
iſe is barred : It is abſurd that one may barre one 
of going about to ſuffet a recovery, when: he” cannor 
bare the recovery itſelfe, but if ſuch a condition had 
heene good, a Feme Covert by that ſhall not looſe 
her Land, for ſhe ſhall not looſe her Land by any 
concluſion without examination upon Writ in Court, 
and if ſhee acknowledge a recognizance, this is void, 
althoaghirt be with her Husband, becauſe there is no 
Writ to examine her, if an Infant levy a fine, this 1s 
voidable; and ſhall [be tried by inſpection, bur a fine 
levyed by a Feme Coyert is yoid, if the Husband en 
ter, otherwiſe not. 


Femtuing 


AJ 


Jennings caſe,” ,Fs 
Jeming Caſe, 38. Elle. Banco regis. fl. 4 "Y | 


Fenant for life ſuffers a commortſrcnvcty ry,'in} hich 
he jn remainder in taile'is vouched, who Uyeth, 

the reverſion in fee is barred. [977 94't 10% 39 

1. Reſolved, that at the conijjion' Laiwa recovery 
againſt Tenant for life, upou's'true warranty, and 
recovery in value binds him in the remainder, '”-2 - 

2. No Statute was madeto provide for him, who 
had a reverſion or remainder upon an eſtateitatle, 
and the Statute'of W. 2. c. 3. giveth receire to 
areyertioner upon default of him _ holds Py - 
man, is to be intended of Tenaft after poſfibiliey of 
iſe; exrin, and 32. H. $. c\38.' provides' onely 
fora reverſion or remainder updn'- a Leaſe: for- life. 

3- There haye beene diverſe evafions out oPthe 
Statute of 32. H. 8. as if Leflee for life Leaſe” for 
yeares to one- who infeoffeth' one who ir recovery 
Vouches. Leſſee for life, this Wits ont 'of the Starure, 
becauſe the Leffor and Leffee iwere Pur to' 2 right, 
__ 14. El. c. 8. was'miade. = 

4. 14. Eliz, extends nor where” 'Lefſee for" life 

vouched him in remainder in' taile, becauſe* i 'is in 
the power ofhim in remainder to:dock the reverſion, 
&c. and the courſe is, that Tenant in taile bargaines 
and ſells to one who ſufters a recovery; in which, Te- 
nant in taile is Vouched, ant yer the bargainee hid 
but for life: judgement affirmed'i Mm Error. / : 71.97 


Lampers Caſe, To: Jeb. fol. 46.” x er 
| Ede for. 4000; yeares d6viſeth for life t©.0ne 


whom he makes Execatot; the remaindet” 'rohis 
Siſter, ard the 'Heires of her boy, and dyes,” theSi- 


ter raketh Husband, they releafe*to*the' Execntor, 


B b 4 who 
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who” demiſeth for ten yeares to the Defendant, the 


Baronglyes; the Executordyes, the Feme.takes ano- 
cher Baron who demiſe ro the Plaintifte, judgement 


the PlainufiQco.:: 
> Make, k:fevife. vfche afe of. a+ Tedrme fo 

' one for life, the remaindee.tq another for life is good, 

65 an.Execqutory-deviia.- 
Be, A Reviſe of:xþe. rearme it ſelfe © in ſuch manner 
is good.;., 1 211 itt 
8 - The fir © <3nnor barre him who had 
hoſixce rory fd 
: SOR ent ofthe cytor ro the firſt deviſe, is an 

. TN Mii {3 7 
0 wsldf fuch a. devidabe made 50 the Executar, and 
hs este:; genefallche ſhall have ir as Executor. 

3i6.:Such an Kxgenroiyentſe cannot be granted 

; FFT», "19 : 2 9195" 

T5 Sch An ac deviſe May. be extinguiſhed 
hyacleale.to ahe bf} devitee, 

- : Olyett. (Thar the Hiſt deviſes had all the intereſt 

ig him, and the other byr apoflibility, - which cannot 
be Teleaſed, as if Conilee.of a Statute releaſe his right 
.ftheLagd, yer hepayſpe Execurion. 

1:1 Ar was:aniweretcher a thing in: Aftion cannot be 
| granted 10-2 ranger ,06imher by the: AG of the par- 
-t} 806: of Law, bugis;way he releaſed tothe Terre- 
-Iqnant, and here bimwho had thepreſenr intereſt, 

J;7 Becapie a6 it may; be. eaſily treated) » being a Chat: 

rell, jo it may,he eatily. deiermined. :,2.: Every right 
as well preſent as future, by joyning all = have in? 
tereſt one way 0x)6rher may be extinguiſhed 3 fo if 
the Execuror and the” Siſter here, had joined inan 
Fgnement, thi cg 0 200d; 3. When many 
thisgs are: reguiling te:4þe perfection of any thing, 

: theLaw reipegts the-Qriginall-AR, and hee. the fun- 

Ehagentall KJoEEs: hs Gtyile, death of che — 
c 
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the aſſent of the Executor, and death of the firſt de- 
yiſee; and ſhee hath a-righr that may be releaſed, 
and .the death of the Executor is bur a: meanes to 
bring it into poſſeſſion 3; as a Feme: Covert barreth 
her ſelfe of Dower'by-joyning in a Fine with her Hut- 
band,. burt.if the Baron'ſole- levy a fine,-andi'dyeth, 
and five:ycares palle, itheFeme is not- bound 3: fo if 
Tenant im ancient demeſne levy a fine, /hei had} poſſj- 
bility to. have the Land againe, if che Lord 'bring- a 
Writ of deſceit, buche may releaſe thar Lvragery b. 
bur fuck;apoſhibiliry as-niay be releafed; ovght to 
Propinqua, and' not Remotay'and it: Is more” then a 
common 'pdlibiliry chat av Executor will. dye before 
$009.;ycares, and this perſon who releafeth:it owght 
to have- ir in certeine, therefore if 2 Femainder- be- 
mitted to the ;right Heires of I. 8. chisEldeft Sonre 
cannot releaſe ir, becault he is not certeine'whither 
he ſhall be Heire at the- death of his 'Father, ſo ifa 
Leaſe be made to Baron'and Feme, -the'remaimder to 
the ſurvivor of then for 27. yeares, the-Baron cannor 
grant this Tearme: 41' Fs: by her:deach'goeth to 
her Execntors, therefore” it maybe 'extingdiſfied* by 
her, if the difſeiſſee releaſe all ations ro'the difletflor, 
who dyes, the diffeifſee ſhall havea Wir of entry 
againft his Heire, or if Bailor releate all: Adions to 
the Bailee; he ſhall have aderinne againſt his Execy- - 
cors.5.1t is a prelent Legacy;although the intereſt be 
In futurozand therefore the Legacymay be diſcharged, 
and conſequently the mrtereſt 1t ſelfe ; For, 27 de- 
flrutt medium deſtruit finem, and this may be before af- 
ſent of the Executor. 6. Otherwiſe-there would be 
a perpetuity of Chattells. WOINILY 

2,” By this releaſe the Executor had a perfeR e- 
ſtate for 5000. yeares abſolutely. | 

3+ The requeſt and acceprance of rhe releaſe by. 
the Executor amounteth to an agreement, _. 


M » 
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The Caſe of the Chancellour, Maſters, and Scheollers 
of: the Univerſity of Oxford, 11, Facobi, fol. 53. 


He Statute of 3. Jacobi, giveth preſentments of 

Churches,-which belong to Recuſants, conviRed 
x0 the Ghancellour and Schollers of O. and makes 
grants'of i ſach Recuſants void :/ One indifted of re- i}. 
cuſaney igrants a prochein; avoidance, and' is after £ ' 
convicteds; the Church becommeth voyd, the Chan- 
cellour, Maſters,.and Schollers, bring a Quare impedit, 
and ayerr that-he temained a Recuſanr. 
_.-T. Refdl.''The-grant. of the nexr avoydance be- 
ewixt the IndiAtment and conviftion, is voids for the 
Statute is,that a Recuſant conyifed ſhall be diſabled, 
75c. fromthe time of the Seffion of the Parliament, 
ſoa grant. of the next avoidance by an Abbor before 
{urrender, and after the Statute of 3i- H.-8: cap. 13. 
of- Monaſteries is void 3 ſo if: an: Officer of: the King 
purchaſe Land, and alien it, and-become indebted 
to che King, this Land is tyable.to the debc. | 
 ' 2, Covine ſhall nor be prefumed if ir be not aver- 
red, and if the Jury finde that Covine was to one in- 
tent, thar-ſhall not be taken to-another intent,there- 
fore becauſe it is nor ſayd that chis. grant was by Co- 
vine, it ſhall not be jntended. | 

3- Although the Statute giveth the avoydancesto | 
the Chancellour, and Schollers of O. yet they may 
bring a.-2are impedit, in the name of rheir Corpora- 
tion, and the .miſnaming of the Corporation doth 
not avoyd:-the at when it appeareth what Corpora- 
tion js intended. SG, 

2. It was pleaded that the Sratuce giveth it tothe 
Chancellour, Maſter; and Schollers, and the Defen- 
dant had demurred upon it. THE": 
3+ This beivg a private aR; it ſhall be taken as it is 
pleaded. 4+ The 
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 » 44 The Univerſity muſt ſhew that the Grantor-was 


a Recuſant, convicted at the'rime of the avoydance, 
but hot. that he continued ſo; becauſe it: is 4-Chatrell 
veſted in them, which ſhall not be deveſted by his 
conformity after. Judgement for the'Plaintitts, 


The Biſhop of Salisburies Caſes 11. Zacobz, fol. 58. 
: ea 

He Defendant ina ſecond deliverance, pleads a 

' grant of the Biſhop 'of -S. to E. G. -and himtelfe 
of the oftice of Surveiorſhip of his Mannors,] with a 
rent charge of twenty Nobles per annum, wirhiconfir- 
mation of the Deang and Chapter, and-thar it is An- 
tiquum offlcium, uſed to be granted in ſuch manner to 
ſuch perfon and perſons as'the Biſhop and his[/Prede- 
ceſſors ſhall pleaſe : The Plaintifte pleads: the Sra- 


tute of 1. Ehiz. and that the fayd Office. harch nor 


beene uſed to be granted, but for the>life-of one, 
whereby the grant is voyds' Et hoc paratws eft werifica- 


7e 5 It was excepted to the Barr, rhat: the avowant 


had pleaded that the Biſhop and his -Predeceffors 
have uſed-to grant the ſaid Office to- ſich-peiſon. or 


perſons, (7c. And the Plaintiffe pleadsintharr, thac 


ithad not been uſed -to;:be;granted bur' for; jane. life, 
and concludeth, & hoc paraius ft; &c. whereitioughr 
to haye been, quod inquiratuy: per, &c> yet ithis- good, 
becauſe the avowry is: in the. disjundtive..! : 
2. It is not averred that: the Biſhop is-dead, -and 
if he be nor, the grant is good during his life 3 it is 


good, for it appearerh by 1he words auper Epiſcopum, 
that he was dead,or removed:eXKceprtions:to: the ayow- 


ry, that to fay this is an ancient Ofhce is roo generall, 


becauſe hee made title to: the Office it'felfe, bur: ir 


had been good if he had claimed another» thing, by 
reaſon of the Office, and the-exception holden'good : 
It was objected that this grant was our of the-Statute 


of 


__ ES 


:poſition-of it, and the:intent of the Statute was 10 
 avoyd-idiminorions and: dilapidations , therefore a 


' firy for one life; as was accuſtomed, is out of the 


In the lifeiof the'Biſhop is 'not to-the purpoſe, for 
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of 1: Elig. becauſe no parcell: of the. poſſeſtions of 
the Biſhoprick, as the Statute fpeakerh. - | 


2. Such things are reſtrained by the Statute where- « 

. of arent may bereſerved. oo Ye 
3. If -it had been an Office, parcel! of the:Biſhop- ” 

rick which the Biſhop might exerciſe, this had been _ 


within rhe'Statyre, but this is -not ſo. 

4. If it bereſtrained for two lives, then alſo for 
one life: : - Bur it was Reſolved, that rhe ſayd grant for 
xwo lives'was voyd againft the ſucceſſor by the Sta- 
rate of 1. Ekx 1 oO SPED 2: t 

:T- Reſot. This grant had been good: at the Com- F 
"mon Law, by-<onfirmarion of: the Deane and Chap- I, 
oer= ian FI nt ITE | 
2. The Atofg2. H. 8. cap. 28. inableth the Bj- 1 
ſhop to make'a Leaſe for 21.:yeares, or three lives, 
 @bſervingxhe'limirations of the:-Statute without the 
.Deane and Chapter. © Oe, 

.-- 3 TheSrarute of 'T, El;z._reftraineth the Biſhop 
to grant any parcell of his poſſeflions, or any thing 
belonging to his Biſhoprick,-but for 21.'yeares, or 
three lives, Y9c-" bntagainſtithe Biſhop himſelfe ir is 


-g00d;'mndithis Office: may be ſavd belonging to his 


Biſhoprick,' becauſe he: had. an/inheritance in the dif- 


a. 


grant of ſnchan ancient Office of ſervice and 'nece(- 


e=+ 


Statute, bur more then thar he cannor doe, becauſe 
ir is not of ineceflity'; -and the deathof one of them 


the grant was voyd againſt the ſacceſſor, and it ſhall 
.not be made good by accident after. 

4. Such a grant for:one life, without confirmation 
of the Deaneand Chapter is voyd, becauſe it is ont 
of the Statute of 1. Eliz. and refolyed alſo, thatal- 

| though 


. -##biſtlers Caſe. ' 383 
fough the Biſhoprick be new, yera-grant of a ne-. 
o<fary.Oftice, with a reaſonable Fee ( of which the : 
Court ſhall judge.) - bindeth the ſucceſſor... - + -- 
Nota, Where there was a clauſe in 2::Elx. that. 
kiſhopy may-gx@nt to the Queene, G5." x; Jacob? by 
Pacliament .reſtraineth them; and after ement” 


4 4 + Z 


ns-given for the Plaintiffs,  , 131240 x 
;Whifilers Caſes Io, Tacobic. fol, 62: Uponin ſpeciall 


in(;,/ erdlch. 

Efore the Statute of Prerogative Regis..cap. 15. by: 
** the grant ofthe King of a Mannor, all appen- 
dants ( withour naming then ) palfe, aid the. Sta- 
ute eXcepteth Rhights Fees, Adyowſens,'and In- 
dowments, bur all other appendants now paſſe with- 
our naming them, and ſo doe Advowſpns-palte in caſe 
of reſtirurion, for the Statute ſpeaketh; of Grants, and 
in Grants alſo, without, exprelſe mention [by the 
words Ade plent (5 integre, 8c. - See other gaod mat» 
ter therez;touching this Subjec. ) 8 © 


The ChurchWardens Caſe of Saint Saviaurs in Souths 
', -.» Wark, fol. 66. * - 7101/1 


(Qleeve Elizabeth leafed the reRory tothe Church» 
Wardens of S* of for 2 $., year eS:and after leaſed 
to chem, for 50. years, in; conſideration! bf the pay- 
ment of-20./. and. furrender:of the Eetrers Parents 
by che Church-Wardens, ' Mods babentes dy ad preſens 
poſudentes, and the! ſpeciall Verdi foriyd;: that they 
paid the 20.). and that: they:delivered the-Charter in. 
Conrr to be cancell'd, 'and.thar rhey paid the Fees, 
but that. no Vacat was made; yet the grant is good, 
fer it appeares thar/ the intent was not to make a ſur- 
render.in deed, becauſe he faith, Modo poſſidentes, _ 
| 41.86! ' J1iurs 


Parſhalſea. 
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a ſurrender in Law by acceptance of the ſecond Les: 
ters; Parents.,' and although a Corporation: Cawmhor 
make a ſurrender in deed, : yet they may make a fir- 


render mm Law. 


--2. Although an aRvail ſurrender T$}equiſirz' they 


have doneall; which belongs to themiby delivery of 
the Chartar, and payment of the fees, and the: Cai 
celling belongs to the Court. = 
' 3+ Althongh ir was recited that 20.].was pald,yet it 
needs not to be found, for it is but in the perſonalty, 
and is affirmed by the King to be paid, and is allo ex- 
ectted:: See Barwicks Caſe, 5. Report, 93. -'' 


The Caſeof the Marſhalſea, to. Jacobi. fol. 68.' In 
.: © falſe hnpriſonment: S I He) Jl 


A, N: Aﬀion' apon the Caſe, upon an afſumpfſit is 
broughtin the Marſba/ſea, whereas no party was 
of the Kings'Houſe, the Phaintiffe recovered, the De- 
fendants grreſted the Plaintifte by a precepr; in the 
nature of a Captas ad ſatisfaciendum, and 'he ' brings 
falſe Impriſonment, and judgement given againſt the 
Defendants: '- 3 3 | 
1, Reſolved, the Steward and Marſhall at the 
Common Law hath rwo Authorities.” One general, 
as Vicegerents' of the Chiefe Juſtice, in his abſence; 
within the::Verge : Another, 'as Judges of the Mar- 
ſhalſea;: i This laſt was'Iimitred' ro Debt and' Cove- 
nant,” where both are of the Houſe, and to trefpaſſe, 


Vi (5 army, where one is,but'nor if it'concerne Land, - 


and becavſe they have the generall authority atwill, 
and the' ther for life, they'draw many caſes to the 
Marſhalſea'which-ought to be'in other Courts': Their 
Juriſdiftionby Fleta, Zib. 2. cap. 2. Infra metas hoſpi 
continentes 12, Leucas in cireurtwe And the Statute 0 
13. R: 2. c.3; limits the 12. milesto be accounted 
about tie Kings Tonnell, 2, The 
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3, The reaſons wherefore this ſpecialÞ authoxiry-,. 


4 


"Es given them, weres., : 


x. Becauſe.the Suite there, is by Bill-by reaſon a 


- Meir Priviledge, which cannot be elſewhere, 


2, In reſpe@ of the neceſlity of attendance of the 
ſings Servants. Ss = ITED 
3. If Strangers ſhall be ſuffered to ſpe there, one 
(man would ſue another Carman there, In aula Re- 
g, which were undecent, bur the generall authority 
nniſhed by the A& of 28. E. 1. c. 5. which Ordat- 
ned, that the Chancellour and Juſtices of the King.. 
hould follow him, therefore in Preſentia.. Majoris of 
{, &c. and about 4. E, 3. the Court of'K., Bench be- 
ame Reſident. " PS RS 
3-. The Statute of Articul: ſuper Charts, is as.much. 
4 an explanation of the great Charter, and the Char- 
ter of the Forreſt,and not imtroductory-ofa new Law, 
ad the third Chapter of that a& explaines-rhe- Ju- 
adition of the Marſhalſea, as before, and.if he hold: 
lea, otherwiſe a prohibition lyerh, and the, party 
llhavean Aion ypon the Caſe as a conſequent 
yon the Statute. HITS: MIME." 
4: That part of the Statute which giveth them Ju-: 
car in rreſpaſle, ſhall be intended treſpaſſe, V+ 
arms. | pet LEES24+J # 
$. This a&ion lyecth againſt the Defendants,: be-. 
cauſe the Court had not JuriſdiGion, and fo have not. 
done it by command of the Judge,. otherwiſe, if the 
Court had Juriſdi&ion, but proceedeth Inverſo ordine, 
or erroneouſly, asif a Capias be awarded, againſt an. 
Exle, 8c: one who is Indifted before Juſtices of 
the Peace, cannot approye. _ 1. Becauſe he cannor 
nea Coroner. 2. Becauſe it is out of their Com- 
miſſion, if a Court Leere be holden at another , day 
then it ought to be, the proceeding is Coram non _judi- 
& otherwiſe ir is of a Court Baron, 6, R. 2. Aion 
upon 


384 Lond Loniiocaſe, i I 
upon the: Stare Plat. tins in the point; that 
judgement in the Marſhalſea, when none v6f td dah 
ries is of the K, houſe, maybe ayoided by plex with 
out any Writ'of Error, which-ptoveth that ir is voidi 
SUIS 33 020 [of 10 153751 rr » 


Leonard Loves Caſe, IT. 7. acobr. fol, 8," | "Y WM ' 
we firtit, for 8. airts, Oh. 4-1 ”u 


L, L: ſtiſed- of diverſe 'MaifHors itt ſoeage and i 
9. chivalty; In Capite, mitketh 4 feoftemment th'g-fly 
vetſeuſes; in an Indentvfe'preeedehr, wheteby.'hy 
linirs t6*hiniſelfe for life;/ Witfiout impexehigichw of 
waſt, ati rottic uſe of his Leſkes atid #eVifees, thi 
remainder to his ſecond Sonne in taile; #&>thefwY: 
verſichnto himſelfe with power of tevocation} after 
he purchaſeth8. acres in ſotage, and reveketh, 'dyto 
certaine Manftots holden it focape;and deviſeth them 
and rhe 8; acres. to his Eldeſt Soniie, and the Hires) 
Males- of his body for $00. yeares, provided that if 
he alien otherwiſe then for yeares deteritiinable, yp- 
on the dearhs-ef three perſons 6r-lefle nuniber; t& 
dring the oldrent, or die without iſſue Male, ther'ts 
his ſecond Sonne in taile,-with proviſo to make Lea- 
ſes according to/32-#: 8.onely;L.L. dyethithe Bldeſt 
Sonne enters into the 8, acres, and dyerh, leaving 
one Davghter who Martieth R.D.who enters into the 
8. acres, &c. ſecond Sonnie dyeths having L. L. wiv 
enters upon R. D: and leafeth'to the Plaintiffe, who 
enters, upon whoin the Defengant enrers, - and &o&- 
Rerh; Bcc and if the entry of E L: the 'Leffor Wis 
congeable or nor; was the Queſtion, and it was at 
judged rhat his entty was not lawfoll; and judgement 
was giveni againſt the Plainitiffe, in this Caſe diverſe 
poinrs reſolved; ſome at the common Law, and ſort 
vpoi'32, and 34. H. 8. of Wills, Bo 


- To the ſecond 
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1. Reſolv. if a mail ſeiſed of three actes of <quall 
rlve, one holden in Capke, and giveth that' and one 
of the orhier to his younger Sonne in tatile, he cannor 


Mieviſe any parr of the third Acre, becauſe he had 


executed his power, and if he purchaſe other Land: 
i ſocage, he can deviſe but. two parts of that hy rea- 
ſont of his reverſion in Capite, expeRant upon the e- 
ſtate raile. , | Th \ | 
0bje#. That the K. was once fatisfied of the 
yadſhip by. the Statute, in reſpet of the Acre hol- 
&n and the reverſion thereupon ſhall not hinder 
tle deviſe of Land, purchaſed after. js 


2. The ſtatute doth not regard this ſeck reveiſi- 
in, but inheritances of annuall value. Reſp. To 


the firſt, that this teverſion ſhall hindet the. deviſe, 


by the words of the Statute, for he had a reverfion 
of Lands holden, bur although the Staruce faich,” chat 
he may alien two parts, by a& executed or will, .if he _ 
ten to one of the three uſes. by a&@ executed, he 
may deviſe the reverſion, for the Srarute'is to. be in- 
tended of an intire Aljenation, and where the Stature 
ſth in reverfioni or femainder, itis to be intended, 
thar the deviſor be feiſed of ſuch 4 remainder which 


. 


drawes wardſhip. Me T1 4 , WIALL 
it was anſwered, that things which 
of their nature are ſeck are out of the Statute, bar - 
ndtchings which of their nature are of annual! vya- 
ue; but are not of value in reſpe& of ſome Leaſe or 
gift, 48ſqz abliquo inde reddendo, and therefore feck re- 
rerfions are deviſable by the ſaid Sratutes ; but if 
they be not, yer they ſhall hinder the deviſes of 0- 
ther Lands : To make one able ro deviſe by thoſe 
Statutes» rhe time of Having, Holding, and diſpoſing, 
muſt concurre. and therefore ifa granc tg the ſecond 


K Sonne here, had beene in fee, although with nower 


of zcvocarion, rhe deviſe 5 beep gocd, becauſc he 


kf 5 
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had no -Lands In Capite, at the time of the devyiſe, 
if the Father conveyeth his Land to the ufe of his 
younger Sonne, the eldeſt being within ape, after 
the death of his Father, he ſhall bein ward alchough 
nothing diſcend : A true Child, and not in repytatt- 
on 'is [within the Statute, and if the Sonne pur- 
chaſe Larid Bong fide, of his Father, this is ont of the 
Statute, becaufe it is not for his advancement ; If 
Tenant in ſocage deyiſe, and after purchaſe Land in 
Chivalry, the deviſe is void for a third part, byr if Te- 
nant in Chivalry and ſocage deviſe all, and after aliens 
the Land holden, this is good. FTo make divifign, 
that the King ſhall haye athird part holden, the 
Lands ſhall be taken according to their value at the 
time of the death of the Deviſor. The time of pra, 
viſion that a third part muſt diſcend, needs not con- 
cpite with the time of alienation, but it is ſufficient 
that he had it at the time of his death. The eſtate 
to any of the three purpoſes ought to continue to 
the time of death, and the Tenure muſt till after 
death, to make it within the Statute, and the eſtate 
alſo of Lands holden, onght to continue after death, 
therefore if Tenant in raile, in Capite deviſe ſocage 
Land, and dye without ifſue. this is good, fo privity 
muſt continue after death, therefore if he who made 
the conveyance be attainted, this is out of the Sta- 
tute: The uſes to the ſecond Sonneare in contin- 
gency, and not executed by 27. H. 8. by the power 
'ro make Leaſes, and deviſe reſerved to. the feoffor, 
andtherefore the fee.is in the feoftor in the meane 
time, ſo that having diſpoſed of it, and being ſeiſed 
of it, he cannor deviſe the Land purchaſed after. 
It was ObjeRed, that the Statute ſaith, lawfully 
executed in his life, but here no vſe was to be ex6- 
'cuted in the ſecond Sonne untill after his death. 
It was Anſwered, 'that after his death the vſcs 
| WM Ry 7 ee 
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Dof#or Leyfields Caſe. 28y 
je derived oat of che feoftement, and fo are as it 
fere execnted ma his life. | 041) 
Icwas halden by the Chiefe Juſtice, that the re- 
mainder vo the ſecond Sorme is contingent, In regar 
noalienation is found to be made by the Eldeft; an 
{there had been, then it would be repngnint; thar 
(fer alienation the Land ſhould remaine to the es 
cond Sonne, and fo Quang; via data, the remamn- 
tr ( as this Caſe is ) ' eannot veſt in him, but this 
joiar was nbt reſolved by the Court. 2. The revo- 
ation is good; akhoagh the Indenture precederhi 
the feoftement; and that the uſes are in nigh) 
ad that the revocation is but mn part,and the” Chiefe 
uſtice held; that the Eldeſt Sonne had but'a' termie 
{eterminable; and the ſecond an eftare taile's Bret 
in this, the Kings Bench and! Common ples difter 
in Opiiion, and that if {Lands be deviſed to oneand 
the Heires of his body for $00: yeares; the Eygecntors 
ſhall have it, and not the Heire, and the devifec may 


then ir, for it cannot be intailed;' and1o ta Pencocks 


Cie, 28, Elix. Banco Regis, was it reſolved. © 
DoJor Leyffefas C aſe, 8. Jacobi. fol. 88. * Treſpaſſe. | 


[N Treſpaſſe for Corne taken ar O. C. the Defen- 
dant pleads that Q. Eliz. gravted the ReRory of 
0. C. to C. P. ( without ſhewing the Letters Pa- 
tents) who dethiſed to G-Þ; for 8. yeares, if the faid 
C.P. ſolong live, and thathe, asſervant of G. P. 
tooke the Corne, and avers the Fe of C. the 'Plain- 
tiffe demarreth; beeaule the pea amomreth._ ro the 
generall iffae, and it was athudged in' the K, Bencli 
that che bafte was inſufficient, beeriife the Defen- 
dnt ſhewed notrhe Lertets Parents, 'and Etrgr Was 
brought ' in- the Exchequer-Chamber, becauſe the 
pleadmounts- to the genetall ifne, becanfe the De- 

Cc 2 fendant 


388 , Do@or Leyfields Caſe. 


fendant 'gave no colour, wherein judgement ought 
not to be given againſt rhe Defendant, but onely.to 
anſwer over. 
. 2. Becauſe heis not bound to ſhew the Letters 
Patents. | | ' { 
It was anſwered, that colour ſhall not be given, for 
colour ſhall not be given where the plea goeth to 
the barre of the right, for ir would be in vaine to 
give colour of right, and to barre him if he had right, 
as if a collaterall warranty fine, Statute be pleaded, 
or if he claimes by a waife , otherwiſe where he 
pleads a diſcevr, for this doth not barre the right, 
bur the poſſefiion ; he who claimes by fale in a 
Market. overt, ſhall not give colour if he pleads 
generally, but if he pleads that I. S. was poſſeſſed, as 
of his owne goods, and ſold them in a Marker overt, 
or waived them, there he ſhall give colour, becauſe 
he confeſſeth no intereſt. in the Plaintitte. | 
2. If the Defendant claimes by the Plaintiffe, he 
ſhall nor give colour. 


3. If the plea be to the Writ, or aQion of the fl 


Writ, no colour ſhall be given. 

4. Colour ſhall nor be given in caſe of Tithes, 
for to whomſoever the Lands belong, the Tithes be- 
{ong to the Parſon. | 

1. Colour ought to be a doubt to the Laygents. 

2.. It muſt have continuance. | 

3. Ir muſt be ſucha colour that if it be efteRuall, 
will maintaine the Adtion. | 

4+ It ought to be given by the firſt convey ance. 

2+ Reſolved, Leſſee for yeares of Leſſee for life 
of the R. muſt ſhew the Letters Patents, for he who 
1s privy in eſtate or intereſt, or who juſtifieth in right 
ofa Party of privy, although he claime but part, 
muſt ſhew the fyſt deed, and.the reaſon that deeds 


are ſhewed to the Court, is, that the Judges and Ju- 


ſſ 
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, Edward Seymors Caſe. 389 
pg (that which r-ſpeRively ro them belongs) ſhall 
judge of -the ſufficiency thereof, therefore a deed 
ſull not be ſuffered to be given in evidence, by Wit- _ 
refſes, or Copy..eXceprt it be burned or ſome fach in- 
convenience, bur a Copy ofa record 1s good evi- 
dence < if a releaſe be made to Tenant for life, this 
imreth to the reverſioner,: yet he cannot pleade ir - 
without ſhewing; a Fortzor?, here” becauſe the Leflee 
my contra& wirh the Lefſor,/ to ſuffer him to have 
the deed toſhew, but Strangers who claime not the 


thing granted, nor intereſt our of it, need not to 
ſhew the deed, otherwiſe if he claimes the thing 


granted,or intereſt our of ir ;E7go, the ſecond grantee 
ofa rent charge muſt ſhew the firſt grant,but he'who 
caimes as Gardian, or meerly by the Law, without 
privity or power of providing the deed need not to 
ſhew it : But Tenant by the courtefie muſt ſhew jr, 
becauſe the deed was in his power living the Wife, 
otherwiſe of Tenant by Statate, Ec. 

3. The notſhewing of the deed is matter of fub- 


| ſtance, therefore judgement ſhall be given againſt rhe 


Phintiffe in the Writ of Error, although irc was not 
ſhewed as Cauſe of Demurrer. And judgement was 
affirmed. - 7 

. Nota, when a plea amounts to a generall ifſue,”if 
the Plaintiffe demurre ſpecially,zupon 27. Ez. and 
the Defendanr joyne, judgement ſhall be given: for 
the Plaintiffke. : 


Edward Seymors Caſe, Io, Jacob. fol. 95: 
THe Lord Chejny Tenant in tailey - the remainder 


in taile to T.-C. the reverſion to the Lord C. 
bargaines and ſells,and levyes a fine to the bargainec, 


- with warranty to him and his Heires, the bargainee 


nfeoffeth the Lord 'S- who infeofferh E, S, I. C. 
| Cc3 dyes 
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dyes, baving iſlue T. the Lord C. dyerh without ifſue; 
Kwan Lord S. leaſeth,ro the Phaintifie, -the Defeur: 
laps by the command of T. ejected him 3 and jacges 
- ment was giyen for. the Deſangang, Me «Niemed 1 Wt: 
Excar. ) 
| P Refolved, the bargaitan had Mm ſtave: diſcendi- 
L's duri the life of the bargainor-.{ whereof his 
| keel wn ave Dow ex.) and.alſa tharevedſſon in'fee 
it upon the remainder in tailed. . 

.2. The fine, after basgaine and ſalesris moi difoons 
tiguance of the remainder, for this opetares npon thy 
liars paſſed by bargaine aud fale, andeerroborater} 

000 moketh, it determinable-onely, wpon the 
peut of che baygainor without iflue, ocherwike if the 
fine had preceded rhe bargaine and:ftle.' 
3..11-was Objeficd that the feoflement: ofthe bar4 
gained difplacerh+he xemainder, ſo thit the warranty 
which diſcends-:ppor him, barreth hint: Bur refoly; 
that the warranty doth not bivd him. * 

+ I,. Becauſe is was 4nuetXed 10 an eſtate derermina- 
ble by the death-of Tenant im taile, wirhout iffue, 
and to. the reverſion infec, granced by bargaine and 
ale, and fine, andnor. to:the reniginder in raile, ard 
the Coniſee by his owne A& cannot make it to e&&- 
rendany further, therefore the effate rite being dc- 
termined, the warranty cealeths 
. 2» A warranty. barserls not an eftare, which i is pdt 
diſplaced at the time of the warranty annexed, as if 
the Father maketh a feoffemenr of Land ( ont of 
which his Songe hath a.rent ) welt warranty, this 
binds not-the Sonne as to the rent. 

3; The feottement, was lawfulk becauſe he had fee, 
therefore he cannot make diſcontinuance. 

4. A warranty..camor enlarge an' eſtate, the re- 
| fir in taile tp. C. was nor diſcontmued, for the 

oftor was nor then ſeiſed by force of the taile, 


4.5 


Mjence, if ic be nor pleaded, 


- Bewfages Caſe. 391 ? 
s, A colfaterall warranty may be given in &vi-. 
for although ir-giverh nor 
icipht, yet. it barreth anothers right, and the rather 
nan EjetHone firme, and other perfonall ations, be- 
auſe in them it cannot be pleaded by way of batre. - 
Note, there ate ſome: Titles to which a warranty 
extenderh not, as in caſe of Mortgage, Mortmaine, 
conſent ro a Raviſhor, for in theſe caſes no "Aon 1y- 
h, in which Voucher or Reburter, (cant be, 'neither 


> 


ſhall a diſcent rake away an entry. "i 
Bewfages Caſe, to, Jacobi. Common Pleas. fol. 69. © 


[He Sheriffe upon a Fieri facias executed, did take 

© an Obligation of the Defendant to pay the mo- 
in Court, at the returrie of che Wrir, and this was 
1djudged good, notwithſtanding the Statute of 23. 
H,6. Before this Starute the Sherifte could; not ler 
any perſon to baile which'was taken, Ad reſpondend. 
4 may appeare, Fitz. Na. br. 25. 4 & b, and in 34. 
Ekz. in Debt by Dawſon Sherifte of B. againſt Burnam 
upon an Obligation, the Deferidanr pleaded the Sta- 
tute 23. H. 6. and ſhewed, that one RK. recovered 
Debt and damages agaitift him, and purlied one 
Writ of Fieri facias againſt him, direRed to the She- 


' fiffe of B.. and thar hemade the Obligation' to the 


Plinriffe, far the Execution} arid that the Obſigarion 


as void by che Srature, whereupon the Piaintitfe de- 
niucred, and it was refolved. IO 
Firft that che Obligation was not within the Sra- 
ture, becaufe char the Statute extended. oficly to 
ſuch Obligations which any who is in theit ward did 
make urito him. Et Crow nat 
Secondly, rhar the fame. Obligation was iigt ygid 
ar the Common Law, whereupon: the Plaintiffe had 


 udgment;and+anorher judgemenr;'28 ELIntef Burwes 
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592 _ Bewfages Caſe. 
& Ketz, upon an Obligation, taken by che Sheriffe, 
Pro ſolutione pecuni debits domine regineupon extentourſÞ] ya 
of the Exchequer. 24 2 
\- Now it is ſaid in the later clauſe of the AR, that if] di 
any of the Sherifts or other Officers or , Miniſters a- | 5 
forclaid, .take any Obligation in other forme, by co- 
lour of their Offices, thar it. ſhoulf be vaid,&c. There 
K# tWa manner of formes,.. ( Vx. ). Forma yerbalis. o 
forma legalis, for Verbals ſtands upon. the Letters and 
Sillables of the AR, "Forma legalis, is Forma eſſential, 
and ſtands upon the ſubſtance of che thing to be 

. done, and upon the ſence of the Statute, Qura netitia 

 1amorum hufts Statuil, non in ſermonum foltjs ſed inr4- 
yionis radice pojita eſt, and agcording to this-diſtinRion 
this Branch . of this Statute 15 ro be expounded, and 
therefore in 37. H. 6. 1. If the Sherifte rake a ſingle 
Obligarion of one in his ward that was bailable, this 
was void, for this Obligation wants effentiall forme, 
preſctibed by the Statyte 3 for the condition pre- 

cribeFthe favlc, which is part of the ſubſtance. And 
there Moyle ſaid, that if the Sherifte ler one to Baile 
or Mainpriſe, that js eXceprted in the Starute, and not 
mainpernable, and take a ſimple Obligation, that the 
ſame 15 yoid, Luod altj Tuſticzarij conceſſerunt,ſor by the 
EXceprion.it appeareth, that ir was not-the intention 
of the Staryte;; har ſech ſhqgld be Het to Baile, and 
therefore. the Obligation is taken in another ſence 
then the Scarnte intends, And it ſeemeth to me, that 
as well inthe ſame Caſe of 37. H.6.. as in the princi- 
pall Cale of Dzve and Manningbam, plow. 67. the Obli- 

IO which hath the condition co fave. the Sherifte 
harmeleſſe .( when the Sheriffe againſt the. Law let- 
reth one to Baile who js not Baileable ) js againſt 

the Law, and void by che. Common Law., And with | 
this accordeth Williom; Wiſhgms Cafe, 15. Eli, Dyer. 

224+ & in 7, E. 4. Ong was in cuſtody of the _—_ 
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by force of a Capias, upon au Indictment of the Treſ- 
paſſe, and the party maketh the Obligation to anq- 
ther, by the direRtion of che Sherifte, upon this con- 
dirion, as the Statute preſcribes ior the ſuerry of the 
Sherifte,&c. ang there it is holden that the Qbligath- 
on is void, becauſe the Stature preſcribes, thar che 
Obligation ſhall be made to the Sherifte, and that is 
part of the <ffentiall forme 3 and ſo, if the Sheriffe 
36d to the condition, 'thar he ſhall be kept harme- 
lefſe againſt the King and the Plaintifte, &c: this is 


yoid, ſo if a Gadfer or a Sheritte rake an Obligarion 


of che perſon, with condition to be true Priſoner or 
topay for his meat and driinke. . So if the. Sherifte 
add any other thing to the matrer preſcribed -by the 
Statute, as.to pay ſuch a Sum of money for a Horſe, 
&c. This condition maketh all the Obligation yoid, 
for it is taken in another forme ( touching the ſub- 
ſtance of the matrer, ) then is preſcribed by the: Sta- 
tute, but in Paſche 27. .Eliz. in the Kings Bench, in 
an Aion of Debr brought by Sir William Drary,;lare 
Sherifte of Suffolke,upon an Obligarion of 20,4. againſt 
A. B. it appeared that the Defendant . was..ſolely 
bound in the ſame, and with condition, ,that. one 
Moore who the Sherifte had arreſted upon a Eatitats 
ſhould appearein perſon. at the. day contained in the 
Writ. the Defendant pleaded the Statute, .23. H. 6. 
and that the obligation was madein orher forme then 
is mentioned in the Statute, whereupos: the Plaine 
tiffe demurred in Law, and-it was Objeced that there : 
were 3- variances from the Statvte. .( V1z. Jonein the 
Obligation, and two in the condition. Firft, in. the 
Obligation, for that there was. but one ſurery,and the 
Statute prefcribes reaſonable ſurety of ſufficient per- 
ſons in the Plorall. number, having ſufticient withm 
the ſaid County, &c. in which caſe there onghtto be 
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394 Bewfages Caſe. 
rwo Sureties at the leaſt, and the Plurall number 
cannot be ſatisfied with the Singular number, and fo 
contrary to the words of the Starute. And ſo was 
the ke of Mountegue Chiefe Juſtice of the com- 
mon Place inthe Cafe of Dive and Manningham.! 

Alfo,' in the condition that the Prifoner ſhould 
appeare in perſon, where the words of the Statute 
are, that he ſhonld appeare ( generally ) withour 
theſe words ( in perſon: ) 

2. That be ſhould appeare at the day, &c. Ad reſ- 
pondendurn, where theſe words Ad refonlnion are 
more then the Statute preſcribes, and therefore the 
Obligation fs void, 8&c. but it was refolyed by Sir 


Chriftopher Wray, Sir Thomas Gaudy, and all the Court, 


that the Obligation was not void,by the faid AR. 
.  For't6'the firſt ; The words reaſonable ſurety 
of ſfofliclear perſons are added for the ſurety of the 
' Sheriffe ,''and therefore. if he will but rake one 
' firety;,*be it at his perill, for he ſhall. be amerced if 
the Defendants appeare not ; and therefore the Sta* 
thte dbth not make void the Obligation in this Cafe, 
for the fatne Branch that requires the forme, requires 
alfo that the Obligarion ſhall be made to the Sheriffe 
himſeMe; by the name of his Office, and that the Pri- 
foners ſhould appeare, m which clauſe no mention is 
made of the ſareties, ſoas the intent of the' At was, 
that info much as it was at the perill of the Sheriff 
ro lexve to his diſcretion, to take one or more for his 
mdemniry, and although the ſureries have nor ſuff- 
cient within the /ſame County as the Statnure mentt- 
onerhii yet the Obligation is good: For theſe words 
of the AF, ( as to this point ) are more for councel! 
of direion of the Sheriffe, then for precept or cort- 
firamt to hirm, and chat for the ſafety of the Sherifte, 
for if the Defendant cannot find two ſufficient pet- 
fons, having ſufficient withm the ſame _— * 
, erifte 
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 PeWfages Caſe 395 
Sherifte'ts not homid'ro tet him to Baile, and this re- 
folution agreeth with the anctent rule, futhber poreft 
tmanKare 1413 oy fe ittfodufio. And as, concerning 
the ſecond Addirions'to rhe condition of che faid Ob- 
bgation, more then is in the Statute. * . _ .. 
' Irwas reſolved; that true it is there is a; Verball 
difference of the forme preſcribed by: the 'Stature, 
bur not in the ſubſtance and ette&, for he thar is ſo 
lacen £© Baile, oaght' ro appeare in_perfon, for fo 
much's. implyed #15 the words of the AR, ( fhall ap- 
ws ) and waar Law, every we e 
fendanv' ovght t9 #pperre itr propper perfon, and 
wich his accoterl Fe Wa. Py Fe Lag he that 
oughr to appeare, ought to gppeare Ad tefpondend. of 
pwn differunt gue 16 egncordant or eff oſarum legiſt/ato- 
ith nga ive wie rebut (ff non verbis Fegem imponerts 
vide Dzer. 21. Eliz. 354. where the: condition was 
1-te:confundttive (appeare and anſwer ) and yer 
the obligarion good, 27. Elrz. int Darby oy Hethcots 
fa Gaoler or Sheriff for cafe or iftirgetnent of any 
Prifoner, take 3 en fave him” tacmelefle, that 
akhonght rhe Stature ſpeaketh onely of Obfigations 
wih-condirion, yet ir is an equall mifchiefe. And 
Wray Chiefe Jaftice faid, that the Statute ſhould 
ferve for fmall or wothing, if the preniifes ſhould not 
be taken to be within. the Statnre, and the latrer 
danſe is generall. (F7z.) If che Sherifte take any 
Obligation in the other forme, that it ſhall-be void, 
and within the equity of theſe wofds, (. any Obliga- 
tion, ) an aſſanpfir is comprehended 3 for the anci- 
ent Verſes are, ; 


Verba ligant homines, taurorum cornua bones, 
- "" Cornu bos capitur, voce ligatur homo. 


« 
Quand» verba Statuti ſunt ſpecialia, ratio autem genera® 
6 ligs 
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lis, generaljter Stvtutum eſt intelligendum : It was aids 
that the Aſſumpſit did not bind the Priſoner at the 
common Law, becauſe the conſideration was againſt 
| the Law, vide Dyer. 19. Elix. Oneleys Caſe, 


Alfridus Denhawds Caſe, 10. Jacobi. fol. to2. I 
Error, gn, Ate ls 


Ne Jury onely appeared at the Aſſizes to try an 
on in Treſ| & Tales de circumſtantibus is a+ 
warded at the Prayer of the. Plaintifte ; the title of 
which, was, Nomina decem Taltum, and verdi& and 
judgement was given againſt rhe Defendant, who 
brings Error. . : | 
Tr was ObjeRted, 1. That the judgement was er- 
' roneans, for the Title being Noming 10. Taliyum, the 
Sherifte cannot retprne 11, + | 
2. Becauſe 'the Statute ſpeaketh with thoſe per- 
fons that were before impannelled, which-cannort be 
fatisfied, where one onely appeareth,-as the Statute 
of Weftm. 2. c. £1. is natſatisfied with ane Auditor, 
fo of the iScatnte of Merton. c 3. of Rediſſeifin : It 
was reſolved, that the Tales was well awarded, for the 
Srarure ſhall be taken beneficially in favour of ſpec- 
dy Trialls, and the title is the miſprifion of the Shes 
tiffe, which ſhall be amended. g's 
The time of granting the Tales is when ſa many 
of the Jurors make default, that the inqueſt cannot 
be taken ; if two of the principall pannell appea- 
re, and at the Prayer of the Plaintffe 12. de Circum- 
ant. are returned, and then the two principalls are 
withdrawne, now the triall ſhall be all by the 12. de 
circurnſtarit . but the Lord Dyer made a Quzre of thai, 
if one ofthe Jurors die before Verdi& be given, 4 
Tales ſhall be granted, he who is meerly a Defen- 
dant cannot pray a Tales untill default be made by 
the 


Humphrey: Lofields Caſe. 397 
the Plaintifte, the number ought to be under the 


J number in the principall pannell, except in.an ap- 


peale, becauſe there the Defendant may challenge. 
peremptorily - rhe number ſhall be diminiſhed in 
aery new Tales, and they ought to be of the ſame 
quality with the former, as if the prineipall pannell 
were Per medietatem lingueyſo ſhall the Tales be:Juſti- 


'&l ces of Affize ſhall nor award a Tales, de circumftantibus 


nan Afſize for the Starute of 35. A. 8. c. 6. ſpea- 
keth where the Triall is Habeas corpora, diſtringss, or 
Nik prins, for an Aſfize cannor be raken by Nif prize, 
but muſt be taken in the proper County ; and after, 
by advice of all the Juſtices of the common place, 
- Barons of the Exchequer, the judgement was 
affirmed. 


Humphrey Lofields Caſe, 10. Jacobi, fol. 106. In . - 
debt upon Bond. MG 


D, Leaſed for a yeare to H. L. and if the parties 
*ſhall pleaſe ro renue the. rerme ar the end of 
that yeare, that he ſhall have for. three yeares, ren» 
dring qol. per amum , H. L. bindeth himſelfe to 
performe Covenants, and failerth of payment of 20./. 
ar Chriſtmas Quarter, D. bringeth debc - Ir was re- 
_ for rhe Plainciffe. - Ic was objeted agaigſt the 
ation. TE fp DEIET | 
1. That the reſervation was upon a contingency, 
if the terme ſhall revive... L ho 
2. Becauſe the reſervation is durante termino pre- 
difo C Viz. ) thelaſt terme. 
3. The refervation ſhall be taken ſtriftly, becauſe 
the words cf the Leſſor. 
\ But it was refolved that the reſervation extendech 
to the firſt yeare, for the proper place of a reſerva- 
tion is afrer--the limitation of the cftate ; as if 2 
Leaie 


398 Arthur Legats: Caſea. '* 
Leaſe he made with diverſe' remaintders over; ite(e;-. 
| ving Rent, this gocth fo. all 3 and although the (e« 
cond germe be in concingency, yet. the'firft 3s cer- 
" taine, and Termino predidfo, fignificth both theicermes 
for it is omen co/lefjmon; and the reſervarion ſhail 


be taken reaſonably, according ro the intenr of the' 
parties. 'Tenant in taile of -an Acre in borough £n6 


gliſh, and of another by the Common Law, by an 
Oxc, dyeth, having ifſye two Sons, the ſervice ſhall 
not be increaſed : And Increaſe is onely}betiverny: 
very Lord, and very Tenant; for chere may bean jn+- 
creaſer, but nor where there is a reſetvation';: or if 
the Seigniory be by Deed, and ' ſervices are-reſervet 
within time of memorys.-forhe ſhall haveno more 
then he himſelfe referved : In the Caſe at Barre in 
reſpe& the obligation was forfeired, the Court mo- 
ved the Plaintifte to take: his arrerages, cofts, and 
damages, with which he was contented, and fo no 
judgement was given. 


| Arthur Legats Caſe, in fubverſim of peftilent Patents of 
theeviſh Concealors, to. Jacobi, fol. log, in Commu- 


n1 Banco. 


6 Bins King, ex certe ſcientia, {Fc; grants fifreene A- 
® cresas concealed, which were parcell of a Man- 
nor of the profits, whereof the King was anſwered: 
1. 'Reſol. If the King were anſwered of the old 
Rent of rhe Manner. and'the Fermors, gc. faifer one 
to intrude in part, thisis- not concealed: + 2. The 
grant is voyd ; for guar quidem, oc. is the figge Lion 
of the party. | TOTES 243 22 2 
2. This isa Clauſe of reſtraint, 'and nething. paſ- 
ſeth-which is not concealed. Wnt TTU6t 5 
3. The king did wot wrend to diminiſh his Reve- 
| nue, 


me, Which will be if {he grone be good, 

4. The clauſe, que quidem hath a double conjun- 
five, cancelata (7 detenta, and Land cannot be de- 
ained from the King- | 

3- Ex mero motu, (Fc. aydeth it noe. 

4. If the Officers of the King may by matter. of 
Record, have notice of putting the Land. in charge - 
in Court of Records and doe it not, yet. this is. noe 
concealed, and if the clauſe que quidem. be added for 
nore certainty, the gant ſhall nor be vicious by its 
if it he falſe, as if a Mannor be granted, quod quidemy 
was in the tenure of I. S, where it was not, this is 
ood : If one ſubſtraR, or take the Kings Rents, this 
s not concealed, for the King may charge him as 
Baily, and the Law will make a privity : See the 
Statute of 4. H, 4 1.4: called in rhe / Rolle Brang- 
2 in Engliſh, White Crow. And it was ſayd that 
kerperuities, Monopolies, and Patents of concealg- 
ment, were borne under one unfortunate conſtella- 
tion, for as ſoone as they came in queſtion, judge- 
ment was ever given againſt them, and none ever for 
them, and they have all rwo inſeperable quahties 
(Viz. ) to be troubleſome and fruicleſſe. 


Robert Pilfolds Caſe, to. Jacobi, fol. x15. 


J i Plajntiffe in treſpaſle, counts ro damages of 
40 1. and at rhe Nift pris, the Jury aſfſeſled for 
damages 49 1. and 20 s. coſts, at the day in banks, 
hee releaſed 9 I. pareell of the damages, and had 
judgement of 401. and Io [. for caſts de incrementy, 
the defendant brings error, hecauſe the damages and 
coſts ſurmount the ſumm in the Count ; but judge- 
ment was affirmed ; far in reall a&ions before the 
Stature of Glocefter, 6. E. 1. cap.1. no damages were 


ccoverable, bur in perſanall aQians ang mix they 


Were, 


Robert Pilfolds Caſe. 399 


AOO ' Chegneges Caſe. | ” 
were, and by that Statute a man fhall have coſts in 
all caſes where he recovers damages ( V7z.) before, 


'or by the ſame Statute 3 therefore if after this da- 


mages are given where they were not at the Come 
mon Law, coſts ſhall not be recovered, as in a Quare 
impedit, but if a Statute afcer this give double or 
treble dimages, wher2 damages and cofts were by 


the common Law ; there the Plaintifte ſhall recover 


the damages increaſed, and toſts alſo ; bur in waſte 
againſt renant for life, coſts ſhall nor be recovered, 
for although thar this Statute was at the ſame Parlia- 
ment, yer itwas an a& of Creation , atid therefore 
no coſts: And true ir is; that damages include coſts, 
ina generall ſenſe, bur in. the connt it 1s taken for 
damages, before the ation broughr in a relative fig- 
nification ; therefore expenſe [itis may be added to 
it 5 alrhough he count not of them, as a man ſhall 
doe m reall ations without counting of them, be- 
cauſe he ſhall recover them pending the Writ,. In en» 
trie ſur diſſeiſin, the Plaintifte ſhall recover damages 
from the difſeifin -to the Writ of Inquiry, Qc. and 
if che iflue be tryable by-verdiR, Q*c.- to the verdid, 
bur in a Precipe of. Rent'of his owne poſſeſſion hee 
ſhall recover all arreares to rhe judgement : Judge- 


4 o 


ment atfirmed by. all. 
Res - Beyticyes Caſe, I9. Facobi, fol. 118. 


T Na Valore maritagry, 1fſue is joyned upon the te- 
nuce, and found for the Plaintiffe, bac the Jury 
did nor inquire of the value : Adjudged the verditt 
is inſufficient, and ſhall nor be ſupplyed by a Writ 
of Inquiry. . 
- 1. Inrhis. Writthree things are to be recovered, 
the value, damages, and coſts, and although the 
fe be joyned ppon the tenure 3 yet asa conſequent 
_” _.- | Lpon 
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| The Coſt of tht Maiordf Lynn. jou 
opont {Eſte} ant rheir ctititge they ought ro ingiie 


of the valve, if they finde for the Plaintifte, 4S'Hif an 


? B affze, if ifſye be joyned upon a releaſe, and found 


for the -Platitifte, yer the recognitors muſt inguite 
of the ſeifin and difleiſin, and this defe& ſhall not 
bs fapplyed with a Writ of inquiry, becauſe then 


tis Defendaity would be pteverited of his Writ, of. 


#izint: Burif che.Courr ought to. inquire of things 
hereof ti a&rtdinit yeh, this being but of Office, 
pn a Writ of inquiry, as the foiife 


itmay be f | 
are impedit (Viz. De plenttudine, ex ct- 


poijirs ina” 


ju preſentatione ,'} rempid ſemeſtre traiiſlerit, and the 


nlue of - Church per amnum : and in the caſe at 

Barr by che cale of the Court, a new Venire factas was 

marded; Go 

' The Caſe of the Maior and Burgeſes.of Lynn Regis , 

. toutÞing miſnaming of Corporations, 1. Jacobi, fol. 
122,” Cotninini Banco. 


a} 8. in the 29. yeare of his Reigne, did incorpo- 
*rate thar Towne by the name of Majoris gy Bur- 


tnſrurh Burg? domini Regis de Lynn Regis, ang one made 


1n Obligarion to them by the name of Maior an 
Burgeſſes of Lym Regis, omircing theſe words, Burg? 
Regis 3 this is good, becaule it is the ſame name in 
ſubſtance, and dorh not vary in-marteriall words, ana 
though ir be nor Idem nomen fillabis, yer it is Re oF 
ſenſu 3 for Burgeſſes that implyes it is a Burrough, for 
Burronghs and Burgeſſes are conjuzata, and by Lynn 
Regis, it appeares that it is Burgus ſus (i. ) Regis, 
tfortiorf, becauſe rhere.is no orher Corporation of 
the fame name. Apices juris, non ſunt jura ; there may 
be a difference betweene ancient Corporations, ard 
new 3 for ancient Corporations may by uſage have 
ſeverall names 3 and the Maior and Burgeſſes ( nor» 

D d wichſfanding 


AO2 "7 william Cluns Caſe. m— . : 
withſtanding Non eft fattun, pleaded ) had judgment 


tO TECOVET, | 


William Cluns Caſe, 11. Jacobi, fol. 129, Banco Regis, 
Leaſe for yeares, if the Leſſor ſhould fo long 
live, rendring Rent at the foure Feaſts, or with- 
in thirteen weeks after, after one of the Feaſts the 
Leffor dyeth, and 'before the thirteene weekes. be 
paſt, the Executor brings debt againſt the Leſſee, 
and the Defendant demurrerh upon the Count, and 
it was adjudged a good demurrer, and that the aRion 
did not Iye. | 
I. Becauſe the disjun$ive is added for the benefit 
of the Leſſee 3 and the firſt day was bur for yolun- 
tary payment, bur the legall time of paymentwas the 
end of the thirteene weeks, before which when the 
Leijor dyeth, the Leſſee is diſcharged by a& of God 
for that Quarter 3 if Leſſee before the day , pay the 
Rent, this is voluntary and not farisfaftory, bur it 
is good to give ſeifins if payment be in the morn- 
ing, and the Leſſor dyeth at noon, this is voluntary 
and fatisfa@ory againſt the heire, but not againſt the 
Ring: Payment the laſt inſtant {of the day is fatil- 
faftory, and after the day it is coercive and fati(- 

factory. . | 

2. When the firſt day is paſt, it is as}if the Rent 
had been onely reſerved the ſecond day, for the ele- 

_ ion 15 good. | Og 
3. The rent is to be payd out of the profits of 
the Land 3 Ergo, in regard of time it ſhall not be ap- 
portioned 3 and if the Leffor dye berwixt the fit 
day and the laſt day, his heire, and not the Execu- 
tor ſhall have the rent, becauſe ir was not then due ; 
if a man leaſe for yeares, rendring Rent at M. or 
within a moneth afrer, with a condirion of re- -— 

| | | an 


+ James Osbornes Caſe. 403 
and the Leſſee tenders ir at the laſt inſtant of M. the 
Leſſor ſhall nor re-enter upon demand the laſt day 
' | of the moneth,, becauſe the Leflce, had liberty to 
\. | pay it then 3 and the difference was taken betwixr 

the ſayd digun&ive Reſervation, and when the re- 
Ns FF ſervation is at a cercaine Feaſt, and a condition js 
ur Y added, that if ic be arrere by the ſpace of a moneth 
he Y tfrer the Feaſt, har then the Leffor, gc. there the 
be Þ Leſſee for ſalvation of his Leaſe; cannot tender ir ar 
© the laſt inſtanc of the Feaſt, becauſe he had no ſuch 
liberty asin the other Caſe : A Leaſe for yeares ren- 
on bingYent at M. or within twelve dayes after, upon 

condtion to re-enter if it be arreare by the ſpace of 
fi twelve dayes after any of the fayd Feaſts, or dayes, 
the Lefſee ſhall have - rwenrty foure dayes in ſafegard 
the & of his Leaſe after the Feaſt of M. and in the Caſe at 


he Barr judgement given , fuod querens ml capiat per 
00 Bl Hillam. 

the | 

Sh James Oshornes Caſe, 1. Jacobi, fol. 130. Banco 

_ Regis. 


the JN an aRion upon the Caſe, for that the Plaintiffe 
had bovght of the Defendant diverſe goods, which 

he refuſed to deliver, whereof one was unum fulchrum 
ki, Anglice, a Feild Bedftead with a Teſterne, gud 
Curtaines, of Saye, the Plaintiffte recovers, and da- 
mages aſſeſſed intirely, where none ovghir to be given 
for the Teſterne, gc. for Fulchrum fſignifieth a Bed- 
ſtead onely ; upon errour brought therefore, judge- 
_ ment was eftirmed, for one thing onely is here pur in 
"I iſſue, for the other rhings are not alleadged Poſitive, 
ſed expoſetive, and arenugation, but when two things 
ae put in iſſue, or Oblique, inquired of by the Jury, 
there ir is not good 3 and it ſhall nor be inrended 
9 that damages were givea for that onely for which the 
| D d >  a&ion 


AO4g Read and Redmans Caſe, 
aRion was brought, but in an ation upon the Caſe 


for words ſpoken ar one time , whereof ſome are a- 
Rionable and ſome not, there damages may be afleſ- 


ſed intirely, and ſhall be intended to be given for the 


words a&tionable onely. | 

1. Becauſe the Plaintifte muſt declare as the words 
were. | 
2. Becauſe the words notaQtionable aggravate the 
damages, otherwiſe if ſpoken at ſeverall times ; bur 
here damages ſhall be intended to be for that which 


js aQtionable onely, and the reſt, as if never alleadg- - 


ed: and in Writs or Pleas Engliſh words are nor ad- 
mitted by 36. E, 3. cap. 15. except they be parcell 
of a name, as Fo. in the Hall. 2. words which paſſe 
under the name of Larine, are, | 

1. Good Grammaticall Latine. 

2. Words ſignificant in Law,and not in Grammar. 

3. Incongruous Latine, which doth nor virtiate a 
Plea, or Grant, nor judiciall Writ. 


4. Words inſenſible having no countenance of 


' Larine, and ave rgzeRed 3 but .fained words as Ve: 
netum; Stapedia, (Fc. are good. 


Read, and Redmans Caſe, Io. Jacobi, fol. 134. 


Tic Defendant in debt brought by two Executors 
pleads the death of him who was ſummoned and 
ſevered. 

Reſolved, The Writ ſhall nor abate 3 if two pur- 
chaſe an originall reall ation, and one dyeth pen- 
ding the Writ, this ſhall abate in all, as in caſe of 
zoyntenants, or parceners, where one dyeth having 
:Nue, or no ifſue, becauſe that ſhee may have a Writ 
for the whole, and ſhall not recover a moity, and one 
ſhall nor recover upon a falſe reall Writ, or unapt for 
his Caſe, in reſpe& hee may have an apt "_ s - 
thoug 
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Richard Smiths Caſe. gyog 


though. it happen after by a@ of God ; butif two 
purchaſe a judicial Writ.and one 1s ſfummoned,and ſe- 
vered,and dyes withour iflue,the Writ ſhal not abate; 
the ſame law where jointenants,but if theCoparcener 
had ifſue, then ic ſhall abate:- If one of the” Plain- 
tffs afrer ſummons and ſeverance marryerh, this ſhall 
not abate the Writ. In perſonall and>mixt-aCtions, 
although an intire Chartell be demanded, the death 
of one after ſummons and ſeverance doth not abate 
the Writ 3 asin a Writ of ward of the body :-In a 
Quare impedit without ſeverance, (Fc. If one dye the 
Wrir ſhall not abate, becaufe thereby rhe. other 
ſhould be dif-inherited, as upon 'plenarty and fixe 
moneths paſſed ; but without queſtion, if one of the 
Plaintiftes in a fare impedit be ſevered and dye, the 
Writ ſhall not abate ; where the Plaintittes are one- 
ly to difcharge themſelyes, the Writ ſhall nor abate 
by the death of one of the Plaintiffs or Defendants, 
and therefore there the Non-ſuite of one, is not the 
Non: ſuite of the other 3 but otherwiſe it is in a 
Writ of Error : Note, ſummons and ſeverance'ts be- 
fore apparance, and Non-ſuite after apparance,where 
the ſeyerance is without Proces. - ET. 


Richard Smiths Caſe, 10, Jacobi» fol. 135; 


R * S. brings a Quare impedit-proſentare ad medreta- 

® tem Eccleſiz, and adjudged the Writ was gqod. 
1. None ſhall have ſuch a Luare impedit , but when 
there are two ſeyerall Patrons: And 2. Incumbents 
of the Church ; therefore if two -preſent by. turiie 
the Quare impedit muſt be preſentare ad "Eccle ram: < 
when the Regiſter giveth a Writ for the whole, this 
is a good warrant to bring it of any part, if. the cale 


will warrant it 3 burit ſeemed to the Chiefe Juſtice 


that in the Caſe at Barr, the Writ might haye been 


4.06 The Caſe of Cheſter Mill. 


ood, Preſentare ad Eccleſiam, for as to him it is one 
Church: ae --ik dc 


Caſe 5. upo1t the Commiſſion 5 of Sewers, 
7: Jacobi, | 


Thi Caſe of Cheſter Mill upon the River of Dee, 

fol. 137. $4 den bis, i: x "— ; 
A Pjudged that the Statute of Magna Charta omnes 

Kidelli deponantur, 'extends only ro open Weares 
for taking of Fiſh 3 and that Commiſſioners of Sew- 
ers cannot ſubvert a Cauſey, (5c. erefted before the 
time of E. 1. but by the S-atutes of '25. E 3. cap. 4. 
and 1. H, 4. cap. 2. if they be mhaunced, they. 
ought to be amended by abatement of the jinhaunce- 
ment 3 and the Cauley in queſtion was ereQed before 
the. time. of E. r. and never fince inhaunced, and 
therefore ont of all the ſayd Statutes. 


Keighleys Caſe, 7. Jacobi, Commynt Banco, fol. 139. 


If was Reſolved; that if one be bound by preſcrip- 

tion: to keepa Wall contra fluxum maris, and the 
wall is ſubverted.bya ſuddaine inundation of watcrs, 
falt-or ſweet, by the Statute of 23. H. 8. cap.s. the 
Commiſhoners have power to taxe all equally who 
hayeidamage by ſuch ſurronnging ,' for no default 
was 11 the-party 3 fo if the wall be itt inevirable dan- 
ger, butif. it be through his negle&, :eath-'one may 
have his, ajon upon the Caſe agiinſt him , - and if 
the: danger be nor inevitable!, hee onely ſhall be 
charged: LIK. : Ty 
. i2«* Reſol. - By theſayd Statnte,- the Commiſſioners 
are n6t: bound to obſerve the cuſtomes of _—_ 

2 i. al ly 
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The Caſe of the Iſle of Elie. 407 
farſh, bur where ſuch cuftomes are in any places. 
akin their Commiſſions *s | 

3. According to your wiſedomes and diſcretions 
athe ſayd A are to be interpreted according to 
Lay and Juſtice, for every Judge or Commiſfioner 
mphr to have duos ſales, ſalem ſaprentie ne fit inſipidus, 
& ſalem conſcientia ne fit diabolus : and diſcretion is 
fire per legem quid fit juſhum + and every of their Or- 
finances ought to confiſt upon foure cauſes. - , 

1. The materiall cauſe, and that is the ſabſtanc e. | 

2. The formall cauſe, and that'is the manner. 

3- The efficient cauſe, that is their authority. 

4. The finall cauſe, and that.is for the publique 
good. & | , ; 


© TheCaſe of the Iſle of Elie, 5, Jacobi. fol.147. 


e Commiſſioners of Sewers decreed that a new 

* River ſhall 'be cat our of Owfe, ſeven miles with- 
inthe maine foyle of the Ifle , and: for the doin 
thereof, and for the eſſe&ing thereof, taxed diverſe 
Townes in the County of C. ont of the Ifle general- 
ly ; that is,ſo much upon every Towne. 2. queſtions. 

I. If the Commiſſioners have power to make ſuch. 
2 new River? ,-. - 7 xe 

2. If ſucha general) raxe be lawfull?  , - 

By the Common-Law the King-ought to defend. 
the Realme, as well againſt the Sea, as Enemies, and ; 
to provide that the Subje&ts may have ſafe paſlage 
over Bridges, and high'wayes, aud therefore if the- 
Walls of the Sea, or Gutters be not ſcoured,he ought 
to award a Commifiton, to inquire of ſuch defaults: as : 
by the Regiſter amongſt the Commiſſions of Oyer and 
Terminer. See there a preſident, 44. E. 3. for repa- 
tation of ancient Sewers, (Fc. or making them news 
but the Statute of 6, H. 6. cap. s, and divers others, 
|  Dd4 for 


. _ | : 
408 TheCaſe of the Iepf Elie. 
far making new Walls, gc. were anely. temporary 
and moves be 15 Meets oh the Aft of 23. H,8. c. 
5. Which 5 GT a by 3- £. 6..cap-8. and 


hepa? 


of rhe water, incale of. igeviablegacelity , bur of 
by rimgly reparation. that perill. qmay; be ayoided, no 
Other onghr roche mage : $7 aſſpetys apeders poſſis-xous 
non ſunt tentands 7. bur if new inventions appeare profi- 
table, contribution .myſt.be. voluarary; and nor by 
compuliion 3 and 1 3. Zicobi Pophazn, Ch. . Juſtice 
preferred. a Bill 3 Parliament to make a new River in 
that Iſle, but it was rejected. CS | 

2. Reſolved, None qught to be PREG bur he who 
way have damage by the defaulr , gr profit by the 
reformation 3 alſo the afſefſement muſt he. according 
to the quantity of their Lands, an number of Acres, 
and according to the rate of every.mans profit aid 
portion, and the taxation in generall was not warraty 
ted, bur it, ought ;ohave been in particular vpon e- 
very owner or poſſctor, obſerving the ſayd qualities. 
Some Statutes of Sewers are in deferdends CT reparan- 
dn Wallias, ec. Sqgme in deſtruendo Gy amavendo nocy- 
men, and ſome touching koth. ji 


Scroops Caſe, 409 


In the Court of Wards. 


: ir Scroops Caſe, 10. Jacebi, fol. 143. 


F | 

Wl N S. made a Feoffment to diverſe nes , with 
* power of revocation by Indenture, and after 

ud by another Indenture ( obſerving all incident cir- 

ewi cumſtances preſcribed ) the Feoftor covenanteth to 

ver} ſtand ſeized to ſeverall other uſes. 

52, I. Reſol. This inureth to a revocation. 

Old 2. To raiſe new uſes : And ſo it: was reſolved in 

ng} the Kings Bench, betweene Frampton and Frampton, 

ny 7r- 2. Jacobi. Quia non refert au quis mtentlonem ſuam 

ce declaret werbis, anrebus ipſis vel fats, and when he 

ge} limits new uſes, he ſignifieth his purpoſe to deter- - 

FF mine the uſes before. 


The End of the Tenth Booke. 
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The Lord' de la_Wares Caſe, 39, Elis. 
. in Parliament, fol. 1. 


=== 0 MH AS le Ware great Grandfather of 

$ K-£| the now Lord in 3. H. 8. was ſummon- 

P44] ed to the Parliament by Writ, and by 
I&| 3. E. 6. it was enafted, that William 
=== the Father of the now Lord Thomas, ſhall 
be diſabled to claime any dignity, during; his life, 
notwithſtanding W. was called to Parliament by: 
Q. Elizabeth, and fat as Puiſne Lord. and dyed, and 
Thomas now Lord, ſued in Parliament to the Q. to be 
reſtored to the place of his Great-Giandfather, that 
is betwixr the Lord Barkly, and the Lord Willoughby 
of Eresby 3 and reſolved, that he ſhould be reſtored, 
for his Fathers diſability was not abſolate by attain- 
der, but onely temporary and perſonall, during his 
life, and the acceptance of the new Dignity ſhall nor 
hurt the Petitioner, the Father being then diſabled, 
and an Eſquire onely, fo that when the old and new 
Dignity deſcend together, the old ſhail be preferred - 
which reſolutions by the Judges was well approved 
of by the Lords Committees, and after confirmed by 
the Queene, | 


Auditor 


Al 2 Auditor Curles Caſe. 
Auditor Curles Caſe, 7. Jacobi. fol. 2. 


QUeene Elizabeth grants Officium unius Anditoram 
Cutie Wardorum, to W. Toand W. C. forlife; 
og eorum diutius wiventi, the RK. grants it in reverſion 
to I- C. 8&1. T. I. C. dyeth, the K. grants it in re- 
verſion to R. P. W.T. dyeth. | 

I. Reſolved, the grant of the Office UVnjus audi- Y Þ 
torus &c. is good to two, and the ſarvivor of them, || 2? 
for, 32. H.8.c: 46. waketh the two Auditors one l.; 
Officer, and the word Unjus is not numerative, but 
denoteth the unity of the Office. 

2. In ſacha grant the words (dy eorum diutius vi- | , 
wventi, are not void, for otherwiſe by the death of 0 
one of them, the intereſt of both would be ended; 
but vow 'the ſarvivor remaines anditor, and another I 
ſhall be added to him, and till another is added to © 
him, his voice in Conrr is ſuſpended, becauſe by the I 
Starute there muſt he two, ſo if the K. grant by a "i 
Patent td one, and by another to another, this is I 
good, and untill the ſecond is added the firſt hath no 
yoice in Court. | | 

3- The Nomination of Auditors ought to be un- 
der the Great gale 

4. This Office cannot be granted in reverſion. 

I. Becaufe it is judiciall, and one cannot be Judge 
in futuro, and perhaps he was ſufficient at the time of 
the grant, bur not when it takes efte&. 

2. Althongh it be in part judiciall, and in part 
miniſteriall, yet ir is intire, and although miniſterial 
Offices may be granted in futuro, yet this cannot, be- 
cauſe it is inſeparably judiciall alſo, for the K. caunot 
grant the judiciall part to one or two, and the mint- 
ſteriall to others. | | 

3. If the grant be good, as to the miniſteriall part 

| yet, 


Sir John Heydons Caſe. 413 
et it ſhall not rake effeR now, becauſe one of the an- 
int Officers is living, and if he ſhould exerciſe rhe 
riniſteriall part, with the ſurvivor, there would be 
trce Offices. OS f | 

;, He who ſurviveth remaines Auditor, yer had 
1yoice in Court, untill the King add another tro 
hum, c 
6. The grant to P. is void. 

I. Becauſe in reverſion. 

2. Becauſe it reciteth a void granrto I. C. and I, 
7.25 good, and fo the R. is deceived in his gran. 


Sir Fohn Heydons Caſe, 10. Jacobi. fol. 5. 


g& ]. H. brings treſpaſle againſt F. C. T.C. & I. C. 

F. C. appeareth, againſt whom the Plaintifte de- 
dareth, with Simul cam, &c. who pleads Non calp. 
doth T. C. which iſſues were tried feverally, and 
the ifſue betweene the Plainrifte and F.C. was firſt 
ed, and damages afſelſed to 200.1. and the other 
zpainſt T.C. 50.1. I. C. appeares, aud confeſſerh 
the Aion, a Writ of inquiry of damages is awarded 
bur none iffued, judgement for che Plaintiffe, an 
affirmed in Error, 

x. Reſolved, in treſpaſſe againſt diverſe who plead 
Non cub. of ſeverall Pleas which are found in all for the 
Plaintiffe » damages ſhall not be aſſeſſed ſeverally, 
although one did more wrong then another, becauſe 
the treſpaſſe is intire, and the AQ ofone, is the AR 
of all, but if they be found guilty at. ſeverall cimes, 
they may, and if the Plainritte confeſſe the treſpaſſe 
to be ar ſeverall rimes, the Writ ſhall abate. 

2, If two treſpaſſors pleade ſeverally, both ſhall be 
bound with the damages taxed by the firft Jury, and 
the other ſhall have an attaint alchough he be a 
Stranger to the iſe, becauſe he is privy to the 
| charge ; 


414 Priddle and NappersCaſe, 
charge 3 ifone of them afrer appearance make (e. 
fault, a Writ bf inquiry ſhall be awarded to fave 1 
diſcontinuance, but none ſhall ifſue, becauſe he ſhall 
be contributory to the damages taxed by the Jury, 
who tryed the other iſſue, and the other ſhall not be 
charged in damages aſſeſſed,” upon a Writ whereup- 
on hecan' have no attaint, but if the other iſſue be 
found againſt rhe Plaintiffe, then ir ſhall iſſue. 

3. Although there was a diſcontinuance againſt I, 
C. becauſe in the common place, where the Aion 
was brought, : there is no continuance afrer a Writ of 
inquiry, ( otherwiſe itis in the Kings Bench ) yet 
it1s aided by the Stature of 32. #. 8. c. zo. 

4. If two Juries give a Verdid@ at one time the 
Plaintitte ſhall have jadgement, De melioribus danmic, 
if hewill ; but frat nift unica executio, in treſpafſe a- 
gainſt diverſe who plead ſeverall-pleas triable by the 
fame Jury, if the Jury ſever the damages, all js viti- 
OUs, 


Priddle and Nappers Gaſe, 10. Jacobi. fol. 8. 


He Plaintifte in a prohibition declareth, that the 
Prior of M. was ſeifed of 22. acres, and of are- 
Rory time our of mind, &c. untill the diffolution, &c. 
and fo, for all that time held -them diſcharged of 
Tirhes, and conveys the ſaid 22. acres from the King, 
ro himſelfe,' and that - the Defendant Proprietarius 
redorie predid. ſued the Plaintifte for Tithes, the De- 
fendant traverferh the prefcription of diſcharge 3 the 
Jury found that the Prior, time ont of, &c. was ſei- 
fed of the ſajd 22+ acres, and of the advowſon of the 
ReRory, and did-appropriate it by Licenſe, 20. H. 8. 
the Incumbent then being living, who dyeth, and 
that the Prior held it united to the diffolution : 
judgement for the Plaintifte. © 
"as 1, Re- 


Priddle and Nappers Caſe. 415 
7, Reſolved, although that every Church parochi- 
"Ki is oppoſed. to be preſentatiye, yer the Plaintifte 
may plead, that the Prior, 8c. time our of, &c.: were 
Reftors of it, for this amounts to ſo much, thar ir was 
inpropriated, but he needs not ſhew how, becauſe 
before time of memory, bur. rhe conclufion of the 
Ef preſcription of unity. Viz. Ratione cgi, he was dif- 
charged of tithes, was not good, for Land is not dif- 
charged:of -Tithes by unity, bur of payment of them, 
I have: ; Pl 
'Y corwithſtanding - the miftaking of the: concluſion 
off 9orh nor. viriate the Count when the - cauſe to have a 
«+ © pohibirion, is good. * ' 

2. The plea of the Defendant to have a prohibiti- 
he © 91, is not good, becauſe he traverſeth the conclufion, 
Viz. The preſcription of diſcharge, where he oughr 
to traverſe the preſcription of unity, for: the conclu- 
wi 2m 15 not traverſable, and becauſe it is matter in 

We 1 

3. The iſſue is not well joyned. 

1. The matter of diſcharge, is by reafon of dif- 
charge by the Statute, and the iſſue is by diſcharge 
at the common Law. | NT 

2. Inevery iſſue there muſt be an aftirmative and 
a negative, bur here is no affirmative, for the conclu- 
ſion 1s no aftirmarive, but an inference. 

4. The impropriarion is ſufficient, although the 
Licenſe were generall, and the - incumbent living, 
for it ſhall be conſtrued in ſucha ſpeciall lence, that 
it may take efte&, and the Licenſe is alwayes gene- 
rall, for. the incumbent maay_ dye. or reſigne, before 
the impropriation. -, 

s. Admitting the impropriation void it had nor 
beene made good by 35. Elzx. c. 3.: for this ſettles in 
the K. all poſſeſſions of Abbeys with qualification, 
notwithſtanding any defet in any ſurrender, &c. 
which inticlech the RK, and this defett is nor — 

| is 
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At Door Gris Caſe; | 
»His qualifiention,/bnt if the AIEHAAC RAI been 
good by reputation; and'{ouſtd,this hat beefit given 
by the Srarntes of 29.8312; 87 

6. If the Jury found fatter ro Vatre the: Plain 
tifte, this is not ro b&'re&ated;” betarfe an at 


Iyerh nor, nor the Wirtibfles! puniſhed for þerju 
7 Reſolved, thi perpertAll tmity nntAl the” dif 


lurion is by: rhe Statute} Privit facte, ' a 'dieMirge of 
payment: of Tihes, exeept that the Feriiidts have 
paid: Tichess and! ſuch a wiiry obght t& be Jufs, 
equalis, that is, fee in one, and other, Perpetal (5 li- 
bera; bur if the Abbey were fobnded ' withititime of 
the improprixtion wits *MAtde'in 20. H. 8. fo' thatit 
appeareth to'the Coiift, thi before that the 20. a- 
cres were charged with Tythes, for of common 
right all Lands ovghr to pay Tithes 3 therefore the 
' Chiefe Juſtice'conchuded, that the ſaid 20. acres ( as 
this Caſe is) were chargeableJwich Tyrhes, bur in 
regard the informarionts goody and the plea Pro con- 
ſultatione habenda, altogether inſufficient, and the Ver- 
di impertinent to theifſite, they would not grant a 
conſulrarion. | 


Dottor Grants Caſe, 11. Jacobi. Communi Banco, 
fol. 15. In a prohibition. 


1. R Efolved, itis * good pteſeriprion that every In- 

R Hhabitant in a Pd, Hive paid 2.5. in the 
pound, of the value of their houſes, per annum, in Lieu 
of Tithes, becauſe it' may have a lawfull comence- 
ment, for it may be, that this was ſo time ont of 
mind for the Lands, wherenpon the Honſes were 
built, as a Mods decimdand?. x 


2. That 


en 


Sir Henry NevilliCaſe. 49 

2. Thar the Parſon may fue for it in the Contt 
Chriſtian, for thar iris in the nacrure of Tithes 3 and 
wery ancient City and Borough, had for the mot 
part ſucha cuſtome for their Houſes, for the mainrai- 
nance of their Parſon, and obyenfions include oblarj- 
dns, rents, or other reyennues, and after, a conſittta- 


© tion was granted. 


Sir Henry Nevills Caſe, tr, Jacobi: fol. 17. | ; 


T was reſolved, that a cuſtomary Mannor may be 

holden - of another Mannor, and there may be 
Lord, Meſtte, and Tenant of it, .and ſuch a cuſtomary - 
Lord may hold Courts, and , grant Coppies ,, and 
ſich a Mannor ſhall paſſe by tuttender and admir- 
ance, and fines ſhall be paid upon alievatiqn or diſ- 
cent, and if it be forfeited, the Lord ſhall havethe 
ſervices as aneXed to the Mannor, ſo' if Tenant at 
will, &c. admir Copy-holders' referving refit,” this 
ſhall goe with the Mannor, after the will determined; 
and ſo note, a difference berweene' reſervations at 
the common Law, and by the: cu'Tome of che Man- 
nor. Andit was ſaid, that the Mannar of Ayleſbam 
in Norfolkg, is holden by Copy, and others in diverſe 
other places : And judgement was afiirmed in Er- 
ior, 


Do#:r Ayrayes Caſe, t1. Jacobi. fel. 18. 


14. E 3. the R. Lycenſed R. de E. to Found in 
Oxford a Hall,ſub nomine aule Scholarium Regine de Oxo- 
mo, in the exemplification 8. Jac. it was, Sub;nomine 
ale Reging de Oxonto, they preſent to the Church 
by the name of prepoſit. Coll. Regine in Univerſitat, 
Oxonio ff ſaci r &5 Schollar. ejufdem, the 1ncumbenc 
deviſeth the Reftory, and they by rhe name. of pre- 

E < f'9ſit., 
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Henry Harpurs Caſe. 


poſt, Socior oy Scholar Aulze vel Collegij regine in Uni- 
werſitate Oxonii, confirme the demiſe 3 and notwith- 
ſtanding theſe variances it was adjudged, that as 
well the confirmation as the preſentation was good ; 
and the ſole doubrfull variance is, that it was Aulz 
Regine: where it ought to be Aule Scholarium Reging, 
but good, for the true name of the Colledge is fo, 
for the word Scholariam is not neceſfary, but once,and 
if ir be taken in conſtru&ion to come after Aule, the 
provoſt will be the ſole Corporation, by the name of 
prepoſit. Aule Scholar. regine, Ergo, it doth precede 
in good conftrution. Alfo, the Founder named it 
ſo, and fo it hath beene alwayes taken, and if there 
be a ſmall variance; this is not to the purpoſe, if it be 
fo deſcribed that another cannot be meant, as a gift 
Omnibusfiltjc 1.S.or filie 1.S.when there is but one,or if 
Richerus Abbot of W.grant by the name ofRichardu; 
Vil facit error nominis cum de corpore conſtat, and this was 
the ancient and conſtant Opinion in Cafe of Corpo- 
rations. See the Caſe of the Major and Burgefles of 
Lin, in the tenth Booke. 


Henry Harpurs Caſe, 12. Jacobi, fol. 23+ 


N ejeione firme upon a Leaſe to J. W. im unam a 
pellam, and Land in W. in the Pariſh of B. and 
Tithes, without ſhewing the certainty of them , the 
Viſne was from B. the Caſe was. Sir H. B. ſeized of 


G. of the value of 3o /. per annum, and of N. of the ; 


annuall value of 18 L incapite, covenanted to ſtand 
ſcized to the uſe of him and his Wife in taile, with 
remainders in taile, the reverfion to himſelfe, and 
aſter purchaſeth Lands in Socage, and deviſeth them 
to be ſould by his Executors, the matrer in Law re* 
ſolved, but no judgement given, becauſe diverſe ex- 
ceptions raken, (9c. 


1. Ref]. That if tenant of the King 7n capite con: 
: veyes 


Henry Harpurs Caſe. 
reyes his Land to one of the uſes, gc. and after pur- 
chaſe Socage, he may deviſe all the Socage. = 
2. Aﬀeckrevertion upon an eſtate tajile ſhall hin- 
der the deviſe of Socage Land for a third part. 

3: Although the reverſion in fee continue in him, 
yer he may deviſe rwo parts of the Socage, and all 
if he had granted the reverſion over. IF 
; 4. Alrhough he had exerciſed his power in-ma- 
king a Joynture of more. then two parts, yet if the 
reverſion in: fee had nor hindred, he might have de- 
nſed all the Socage purchaſed afrer , howſoeyer the 
deviſe is good for two parts 3 for the reafons repor- 
ed ift Loveyes Caſe. | | 
_ 8. Although the conſideration of advancing his 
Wife and their iſſues, extends nor to the Brothers, 
yet the uſe is well raiſed to them, becauſe the Law 
mplyeth a conſideration , and it is not to the pur- 
poſe that they are found Brothers, becaule ir appeaj- 
«hin the Deed. Fog : py 

6. For the Mannor of G. the eſtate tayle vaniſh- 
eth by the death of Sir H. without iſſue male, and 
therefore thar eſtate is no cauſe to reſtraine the de- 
iſe for any part, but the reverfion in fee is for a 
third part ; So reſolved thar the Plaintifte ſhall have 
judgement for two parts, Exceptions to the count 
and Viſne. | 
' 1, The Eje&ione firm & is of Tithes, withour ſhew- 
ing the kinds of them 3 Ergo, not good; for a cer- 
nine judgement and execution cannot be made. 2. It 
may be it is in a modus decimandt, for which an Eje- 
ame firme lyerh not. | 7s 

2. Capella is demanded, which ought to be deman- 
ded by the name of a houſe. 

3. The Venire facias is nov well awarded, for it 
appeares that there are two B. one a Ville, the other 
aPariſh, and W, a Ville in the Pariſh of B. and the 
E e 2 Tirches 
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420 Hemry Pigots Caſe. 
Tithesare alleadged to be in W. 71 parechia de B, {6 
the Viſne muſt be ont of B. and W. becauſe there 
is the moſt certainty ; fo that by reaſon'of* theſe ex-}® 
ceptions, no Judgement was entred, 'bat ir was ſayd 
that the Court of Wards, where a Bill depends for 
this matter, will take order for the poſſeſſion accors 
dingly. r | 


' * Henry Pigots Caſe, 12. Jacobi, fol. 26. 


B, V- brings debt upon Obligation made to hin 

* when he was Sheriffe, omitting the name of hiz 
Office, but it was aiter interlined by a ſtranger, the 
DeferJanr pleads Nap eſt faftum, without Oyer of the 
Deed, and on, rr vr given for the Plaintifte. 

I, Whena Deedis raſed, the Obligor may plead 
 Nomeſt jatium. 

2. If a Deed be raſed by the Obligee himſelfe i 
a place not materiall, it is voyd, butnor if done 
a ſtranger, except in a place materiall , and here it 
was in a place not materiall, becauſe it appeareth not 
to the Court that he was Sherifte. - If a Deed conſiſt 
of diverſe parts, whereof one doth not depend up 
on the other , and ſome of them are againſt Lay 
the Deed is good in part, but if any of them be raſec 
it is voyd in all, ſo if the Seale of one be debr 
om Fg is yvoyd : See Matthewſons Caſe in thefift 
Booke. | 


Alexander Pow'ters Caſe, 12. Jacobi, fol. 29, In- 
diment, 


A P. fellzo animo, burned a Houſe in New-market 

** whereby the greateſt part of that Towne was 
burned. | 

Reſol, He ſtall not have his Clergy » for this ws 

| __ flow 


Alexander Powlters Caſe, A421 


felony by. the.Common Law, and ſo haynons, thas 

he was -nQtrepleviſhable, no more then for Treaſon, 

oy f: i ons Weſtmnſt. 1, cap. 15. but he ſhall have 

yd his Clergy ag the Common Law.z, for impediments 

7h 2 have T9 were firſt diſabiliry to be a member 
of holy Cl ch, as a blind man, or woman. 

3. Infidelity, as a Saracen. or Jew, bur a man ex» 
communicated, or outlawed, ſhall have ir. 

5. Confellion before the Statute of Articuli Cle ri, 
hin} 9: 15. becauſe he cannot make his purgation. 
kill S- High Treaſon, or petty Treaſon before 25. E. 

2, cap. 4+. So.of Sacriledge, and of infidiatores viarum 
& depopulatores, agrorum £ See the Statute of 4. H. 4. 
«@. 2. hut the Statute of 23. H.8. cap. I. taketh 
away Clergy where one is. found guilty of burning of 
Houſes ' but that is to be intended by verdi& or con- 
. {lion 3 for if hee. ſtand mute, or challenge more 
a M then he ought,: or be outlawed, theſe are our of the 
Stature, of if he commit Burglary, and not Robbery, 
he ſhall have his Clergy 3 by 25. H. 8. cap. 3. hee 
who is found guilty of any of the ſayd offences ſhall 
boſe his Clergy 3 and if he ſtand mute, or challenge 
above his number, but that exrends to the princi- 
pall onely in caſe of indi&meyrt, and not to the ac- 
celſory before the fat, nor to. appeales or approve- 
ments, nor to ourtlary 3 but theſe two Statutes were 
taken away by , 1. £.6. cap. 12. but 25. H. 8, was 
tevived by 5. & 6. E. 6. cap. lo. 

0bj. Thar the ſayd Statute was not revived in all, 
but as to ſtealing of Goods in one County, and fly- 
ng into another, for ſo is the ſtile of the Ac. 

2, If it be revived, this takes not away Clergy, 
where one is found gffilty by Verdi& ; bur the Sta- 
tute of 23, H. 8. which is not revived. But it was 
< Re nived that the intire AR js reviyed. 
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422 alexander Poultersj Caſe. 
1. Althongh the Statute of mg reciteth thefe 
oftences lolely, and reviverh the AQ as to Clergy, 
touching ſuch offences; that ſhall be intended ſuch in 
miſcheife ; fo Weſtminſter, '2.' cad. $. 15 expounded 
_ rouching Infants havmg advowſons,” whether they be 
in ward or not ; and the' ſtile 1s not to the purpoſe 
for many Statutes are of greater exrent then the 
ſtile, as 27. H. 8. of nſes' concerning Joyntures ; 
yet the preamble is of transferring ules into poflef- 
fion, alſo otherwiſe theſe words and every clauſe, (9c. 
ſhall be ſurpluſage; if it eKtend not toll the AR, for 
there is but 'one clauſe in it which concerneth the 
offences in $s. & 6. E. 6. alſo it is that every Article 
concerning Clergy as to ſuch oftences ſhall be revi- 
ved, and there is but one which concernes theſe of- 
fences 3 and many times penall Statutes are taken 
by Equity, as 8. H. 6. cap. 12. ordaineth that the 
imbezelling, or withdrawing a Record , whereby a 
udgement may be reverſed, ſhall be Felony, and by 
quity, making of a badd Judgement good, is Felo- 
ny 3 ſo 25. E. 3. for killing of a Maſter, extends to 
the Miſtris. h 
2. 25. H.8. takes away Clergy, where one is found 
ouiltie by Verdi& ; becauſe it takes away if he ſtand 
mute, or challenge, ggc. in hke manner as if he were 
guilty after the Lawes of the Land, which are affir- 
mative words : And 4. & 5. Phil. (y Mary, cap. 4 
takes away Clergy from the accefſory before, which 
-they would not have done if rhey had nor thought 
thar it was taken away from the principall by the o-. 
ther Act. By »8. Eliz. cap. 79. Clergy 1s taken away 
in caſe of Burglary, where hee is found guilty by 
Verdid, confeftion, or Outlary ; bur if he be indi* 
ted at the Common Law, and ſtand mure. or chal- 
lenge over, (9c. he ſhall have it, and not if hee be 
. tydicted by 23. H.8. ors. E,6. of Burglary , and 
ry” = I puy 
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Metcalfs Caſe. 423 
yt them who were in the Houſe in feare with Rob- 
ery, or upon 1. E. 6, without Robbery: 4. & 5s. + 
Phil. & Mary, takes away Clergy where one is ac- 
ceſſory before to a Robbery 1n a dwelling Houſe 3 
£720 » before that ſuch an acceffory ſhall have it - 
Breaking of a Houſe in the night without Robbery, 
is no Burglarie, and if he doth robb he ſhall have his 
Clergy, if none were put in feare> or that any of the 
Family ( and nor a Stranger ) be not in another 
part of the Houſe ; but this was before 39. Eliz.cap. 
1s whereby clergy is taken awayWithuur putting any 
feare, if he rob any man of aboye the yalne of five 
ſhillings. 

Acceſſory before in robbing a Houſe in the day 
is ouſted of Clergy by 4- & 5. Phi.. & Mary. Ac- 
ceflory in robbing a Booth in the night or day, or 
out Houſe upon 39. Elz. - ſhall have his Clergy : No- 
tz, Although a Statute takes away Clergy from the 
cincipal yet the acceſſory before or after , ſhall 

ye it 3 and where by ſtature for any offence a man 
is ouſted of his Clergy, the indi&menr muſt containe 
the offence, with the circumſtances in the Starure : 
Dyer, 99. and 183. And A. P. was ordered to be 
hanged in Chaines, (9c. 


Metcalfs Caſe, 12. Jacobi, fol. 38. In Accompt. 


JUdgement is given againſt M. Quod computet 05 ideo 
a miſericordia quia privs non computavit 3 and before 
finall Judgement, Error is brought. 


1. Reſol. It lyeth not : 1. Becauſe the Writ of Er- 
ror ſairh, S7 juditium inde redditum fit, which ſhall be 
mended of the principall Judgement, as the Feaſt 
of $*. M. ſhall be intended the principall Feaſt, and 
the Feme ſhall be received upon defaulr of her Ba- 

Ee 4q cen 


424 Metcalf Caſe. | 
ron after judgement: of admeaſurement before the 
principall jud gement. 

"I Fr ſhall be incended an mtire judgement, ther- 
fore in an aQion againſt two, if one plead to the 
ive, and the other gonfeſſeth, and judgement given 
againſt him, he ſhaltnor have error before the Plea 
determined againſt the other, for otherwiſe there 
would be a failer of right: for the Kings Bench caw 
not; proceed upon; the Record , nor the Common 


place, becaule ir is removed. 
3. The firſt judgement is not ad grave damnum, for 
by that he looſeth nothing, but judgement of the 
arrearages and damages is the end of the originall. 

4- This is not properly a Judgement, but an A- 
ward of the Court, 'as ouſter of ayde, 7 partittone 
Facienda, an awarde quod partitio fiats &yc. which are but 
jaterlocutery, and not definitive. 

5. They have day by the Roll nntill the laſt judg- 
ment ; butifa Felon dye after the exigent awarded, 
ard before attainder, a Writ of Error lyeth for ne- 
ceflity, for otherwiſe his goods are foricited by a- 
warding of the exigent without remedy ; if diverſe 
are ſued by ſeverall Pracipes, and Judgement given 
againſt one, he ſhall have error before judgement 
given againſt rhe other, and if error be in the ori- 
cinall, the tenor onely ſhall be certified, for other- 
wiſe the Court cannot proceede - againſt the 0- 
thers. | 
_ - 2. Ir was Reſolved, Th:t the Record is not re- 

moved, hecauſe untill finall Judgement be given, 
the Chieſe Juſtice of che Common place hath no 
authority to ſend it, and they may proceed, not- 
- withſtandivg the Roll be marked Mittitur. 


Richard 
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Richard Godfreys Caſe, 12. Jacobi. fol,. 4.2. , 
f Bn chiefe pledges according to the cuſtome 

of the Mannor, to preſent atghg;keerthat eve- 
ry one of themſelves oughr to pay:; for | themſelves 
Io s. procerto lete, the, Stewart \1mpoſetli;a; Fine of 
61. upon them, tne.Lond diſtreinetht; for: the Fine, 
and certamty of Leer, one of the pledges brmgs 
Repleyin, and judgement was given for the Plain- 
tifte. | Wh - 1 4 3. W{ 2/9 
1. Reſol. The Fine is not well affeſſed,for it oughr 
to be leverall, and not joynt 25 ir is becauſe th 
offence is ſeverall, and although that the cftence be 


joynt, - yet the Fine ſhall be tevtrall. as. ip ditieiſin 


and rreſpaſie ; But for the incertainty ofi, the per- 
ſons and infinitenefie of. the number many may- be 
fined together, as a Towne for the eſcape of a Fe- 
lon 3 and the reaſonableneſſe and exccliiveneſſe of 
the Fine ſhall be determined by the. Jedges : Ex- 
ceſſus in re qualibet jure reprobatur communt, as: excels 
five diſtrefle, exceflive ayde, and exc: ilive amercia- 
ment, are againſt the Common Law. q 

2. If rhe Fine be impoſed <rroneonfly; it may be 
ayoyded by Plea, for he had no orher remedy. 

3. The Lord cannot diſtraine, pro certo' Lete, with- 
out preſcription, becaule it is againſt common right, 
but he may for a Fine or amercement 3 bat for an 
amercement in a Court Baron the Lord muſt pre- 
ſcribe 3 a Fine becauſe it is affeſſed by the Courr, 
needs not to be aftered, but an amercement muſt be 
aftered by the Countrey. al 

4, Admitting that he may diſtraine pro certo Lete, 
he ſhall have a returne, akhough hee had not canſe 
to diſtraine-for the Fine, for where one brings an A- 
jon for two things, and it will nar lie -for one of 
| them, 


or 
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them, it ſhall abate onely for that if he cannot have 
a better aQon for it, but if he may it ſhall abate for 
the whole ; as in a Fdrmedon of Land, and of an ad- il ſia 
vowlſon, the Writ ſhall ſtand for the Land; fo if a |} roc 
* man ayow for diverſe Rents arfeare, and it appeareth | ex 
that parcell is not yet due, yet the avowry is good | if 
for the reſidue; butif a man bring a Writ of En- |} no 
try mm nature of an Afize of two Acres, where it ap- | be 
peareth thar for one Acre he ought to have- a Writ || fo 
of Entry in the per, there all ſhall abate, for this ex- || o1 
tends not to the aRion, but to the Writ onely. 


Richard Lifords Caſe, 12. Jacobi, fol, 46. gt 


IN treſpaſſe the Defendant pleads that J. L. was 
ſeized in fee, and demifſed to T. S. and M.P. (ex- | © 
ceptiug Trees above twenty one yeares growth) if | t 
not decayed for their lives, and covenanted to ſtand | a 
ſeized de tenementis predieFis cum pertinentijs ſuperius || | 
dimiſſts, to the uſe of R. L. in taile, G9. and the De- || t 
fendant as Servant to the ſayd R. L. entered and | r 
ſold Trees 3 and Judgement was given againſt the |} r 
Plaintifte. 4 
1. Reſol. That the Trees notwithſtanding the ex* 1 
ceprion, remaine parcell of the inheritance, and are 
not Charrels, bur ſhall deſcend to the Heire, for the 
Law doth not favour ſeverance of the Trees from | 
the Land, therefore if one bargaine and ſell Land, 
upon which rhere are Trees, they ſhall not paſſe 
without inrolement. 
| 2. If there had not been ſuch an exception, the 
» generall intereſt of them is in the Leffor 3 and the 
Leſſee had bur a particular intereſt in them, and the 
Leflor may ſell them without licenſe of the Leſſee, 
to take efte& after the Leaſe determined, and tithes 
ſhall not be payd for them becauſe they are —_ 
© 
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of the army ores nf 2. By the exception of them, 
the ſoile 1s nor*excepted, bur onely fo much . as ſu- 
ſaineth the Tree, and if he hy licence.of the leffee 
coor them up; the leſſee ſhall have the foile, bur by 
exception-of Wood, the Land ir ſelfe 'is excepted ; 
if an Acre, or an adyowlon be ſevered from the Man- 
nor by exception upon a Leaſe for life, it ſhall not 
be parcell of the Mannor againe ; otherwiſe of trees 
for they-were not ſevered in fafo, becauſe they grow 
out of the Land. 

3. A thing in poſſeſſion cannot be paxcell of a 
reverſion upon an eſtate for life, but Trees, which 
grow out of the Land, and Fiſh or Deer in the Land 
may, and ſhall paſſe with ir. 

4: In this Caſe by grant of the reverſion generally, 
or of the Tenements the Trees paſſe, for the inheri-- 
tance of all the Land paſſeth, and thereby the Trees 
annexed toir ; the diſlſeiſee by his entry ſhall have 
the Corne upon the ground, as well as the Graffe, 
by relation of continuance of poſſeſſion , but. this 
relation 1s nor of efte& to have a treſpaſſe againſt a- 
ny, but the firſt diffeifor 3 for in fiFione juris ſemper 
&quitas exiſtit, and the emblemeuts ſhall be recovered 
in damages. 

s. In the Caſe at Barr by exception of the Trees 
power is reſerved to the leſſor, or his ſervants, to en- 
ter and ſhow rhe Trees to the Vendee+ Cuicunque 4- 
liquis quid concedit, concedere videtur & id, 5c. 

6. The plea in Barr is inſufficienr, for he ſhoweth 
that there was another joynrenant for life not na- 
med in the Writ, and demands Judgement if aQion 
which is an unapt concluſion. | 

2. ThePlea is double, one to the Writ, another 
to the Aion. | 

3. He pleads the entry of the leſſees for lifewhich 
is ſurpluſage. 
_ 4. He 


4.28 The Caſe of the Taylors of Ipſwich. 
4. Hee averreth not that the Trees which were 
ſold were nor Dorards which are exclpded our of the 
exception. hut that they,, de jnre peripebans troR.L, 
which is tigt formall: , but upon all che marter there 
appeared ſufficient cauſe. to give Judgemens againſt 
the Plaintiffe, and therefore by the rule of the Court, 
Quereng vil capiat per billgm. © © 1h 


The Caf, ef the Taylors of Chaths, gc. of Ieſwich, . 


-1's.. Jacobi, fol. 53. 
T*< Tayfors of I. make an Ordinance that none 
ſhall ;eXeiciſe the Trade in I. if he have not been 
an Apprentice for ſeven yeares, and if hee doe not 
appeare before them to be approved,upon forfeiture 
of five Marks, and for breach of ic, bring debt ; the 
Defendanr pleads thac he was reteined by A. P. to 
be a domeſtick Servant, and that he made Garments 
by his command. 

I. Refol. Art the Common Law none may be pro- 
hibited to exerciſe any Trade, although he hath ne= g, 
yer been an Apprentice, and be ignorant ; bur if he 
miſdoe any thing, an aRion of the Caſe lyeth- 

2. This Ordinance for ſo much as is not prohibited 
by the Statute of 5. Eliz. is againſt Law, for aiter 
ſeyen yeares Apprentiſhip he may exerciſe his Trade 
without allowance of any. 

| 3. TheStarute of 5. Eliz. doth not prohibite the 
private exerciſe of any Trade in a Family, therefore 
"rhis is out of the faid Ordinance. 

4. The Starate of 19. H. 9. cap. 7. doth not cor- 
roborate any Ordinance againſt Law, if it be allowed, 
but-the allowance diſchargeth the penalty of 4o!. 
for putting in uſe anyordinances which are againſtihe 
Prerogative of the King,or the common profit of the 
people ; and Judgement was given, od querentes' nil 
caperent per billam. Etlward 
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Edward Saveſls C aſe. | A2 g 
OG HS Ft 5 
Edward Savells Caſs, 12: Jacobi. fol. gg. 


AN Fjeftione flims lyerh not of a Cloſe, butiir muſt 
'&: bedfa cetraine-nutiber of Acres, 'and the na» 
we of ftieni muſt -be ſhewed :- A Weir thall not a+ 
bate fot wanit of otder.-3x;, Ofa Houſe before Land, 
&, and fuedgement was flayed, © - S F\; 

q:: fit 2; ET TIES. AI; hw 


' Benthams Caſe, 12. - Jacobi, fol.'58, 
J]* damages or cofts are omirted, or nor-well dflefi- 
e& by the Jury, if the Plaintifte relexfe them, he 
may have his judgement, and it ſhall nor' for that be 
reverſed 7 Inſufficient affetſement of :damages, and 

no aſſeſſing is all one. | ji Dove aft 


DoFfor Foſters Caſe, concerning Recuſants. 12. Ja- 
coht. fol. 5'6. 7 1C.721 


' A N Information was preferred againſt a'Recuſant, 


by an Informer, Tam pro domino rege quam pro ſe- 
iþſo, before the recuſant was convicted for 220.7. that 
is, 20./, a Moneth fora 11. Moneths abſence from 
the Church, 8c. And judgement given againſt the 
Defendant. | | vg 
1. Reſolved, that he may be convicted: ( ro fatis- 
fie the Starure of 23. Eliz. in this ſame Snite,. and 
convicted ſhall be taken for atrainted, for he ſhall 
forfeir nothing before judgement. 7] BIVK = $0 
2. The Branch of diſtribution m 'the AﬀRof 23, 
Eliz. exrendeth as well to the clauſe of pehatry for 
recuſancyas to thar of hearing or ſaying Mafles, for ir 
is all one to fay, ſhall forfeite, and'/ſhall forfeite to 
the Ring. 
2. Diverſe as of Pafliattient give the penalty to 
the 


4.30 Dodor Foſters Caſe. 
the King, and yet after make a diſtribution thereof 
to another who will ſue, as 3. H, 6. cap, 3. & 3. H, 

JI os is 
- 3. : He againſt whom judgement is given,, ppon 
demurrer or default; or otherwiſe, is conviced; with- 
in the Statute, for he isartainted, which inplieth it, 
for ir; is ſo found by the Judges - ſo by the Statute 
of 8. H. 6. treble damages are given where giffeiſin 
is found to be with force, this extends toa judgement 
by Nihil dicit,'or default. .. S549 

4. The Statute of 28. Ehz. doth not take away 
the Stttare of 23. which giveth liberty to the...infor- 
mer,:8&C- for, 0917 9 --.: Yd 

x. It is; made for more ſpeedy execution of it. 

\ 2. Itdoth nor alter the ſuite of the party, but of 
_ King. and leaveth the Informer as he -was be- 
ore. | 

3, The A of 28. pgiverh not the penalry to any 
new perſon, for it was given to the K. by 23. El. 

4. The Statute of 28. extends onely to Indif- 
ments, and toucheth not informations. 

' $5. The Defendant is not within 28. Elzz. if he be 
not convitted art t he ſuite of the K. Ergo, this is left 
as before... ts | 

6. Becauſe the Statute is in the affirmative, and 
they. may ſtand rogether,but the Statute of 28. alters 
the Starute of 23, in this, that ir confineth Suites a- 
eainft. Recuſants in the RK. Bench, or Aflizes, &c. 
which clauſe extends as well to the ſuite of the infor- 
mer, as of the Queene;, and the Statute of 35. #liz. 
and 3. Jacobi. inlarge the JuriſdiRion, as to Suites of 
the K. and rouch not the ſuire of the party. 

$. The Statute of 35. taketh not away the Afton 
popular. given by 23. for it was made to give more 
ſpeedy remedy, and not'to take it away, a feme Co- 
vert is within the Statute of 23. and 1. Eliz. gt 

ore 


Door F oftersCaſe. * 4.3L 


fore the Starute 35. Eliz. if f Feme Covert had been / 


indifted of recuſancy, the forfeiture ſhould not have 
been levyed of the goods of the Husband, becauſe 
he was not Party thereunto 3 otherwiſe in an Infor- 
mation or Debt brought by the informer ; and in 
that that the Statute, of 3s. is, that the K. ſhallre- 
cover all the paines, &c. in ſuch ſort, &c. this alters 
the remedy onely, as to the Queene, for now ſhee 
may proceede by aQion, as for recovery of any other 
Debt by the Common Law, in ſuch manner as x, H. 
7.c. 1. giveth a Formedon againſt Parnor of the pro- 
fits, 8c. alſo 35. Eliz. is in the affirmative, al- 
though it giverh the penalty of 20.1. by the Moneth, 
yet it taketh not away I. E/iz, which giveth 12.4. for 
every Sonday and Holy day, and where this Statute 
faith, that the convidtion ſhall be in the K. B. orat 
the Affizes, yet the Juſtices of Peace and others au- 
thorized by 23. may rake Inditments : The Sta- 
tute of 3. Jacobr. infliteth Impriſonment upon a feme 
Covert; yet it taketh not away the forfeiture before : 
where a new perſon is deſigned by a new Stature, this 
taketh away the ancient Statute if they cannot ſtand 
together, and although there are excluſive words 
concerning Courts, yet the Court of K. Bench is not 
excluded, becauſe it is Coram Rege. | 
5s. A Recuſant may pleade Auterfojts convifF. or 0- 
ther collaterall barre,» as pardon, ſubmiſſion, &c. 
out of the Indiment, for 3. Jacobi. c. 4. extends 
onely to defetts, within the Indi&ment or other pro- 
ceedyngs 3 and the informer cannor charge any who 
is convited before at the ſuite of the Queene, upon 
23. or 238. Eliz. or 3. Jacobi, and upon 23. the Infor- 
mer muſt ſue within a yeare and a day. | | 
Nota if after a popular aftion comenced the K. At- 
torney will not proſecute, the Informer may for his 
part; and condemnarion or acquittall ar his —_ isa 
| arre 


43 2: Magdalen Colledge Caſe. 
barre againſt the K. and all' others, yer the RK. may 
pardon tbefore aun Ation commenced, and if the ins 


former die, the Artoiney may | proſecute the ſuite, 


and the Information ſhall ſerve for the King. 


The Caſe of the Maiſters dnd Fellowes of Magdalen 
Colletige In Cambyidge, 1 3. Jacobs. fol, 66. 


[ORor K"Maſter of M. Colledge, and the Fellows 

'-" by: "Az. grant to the Queene, reſerving rent, 
npon -conditjon to grant over, which is done accord- 
megly, the Jury (find 13. Elfz. of Deanes and Chay- 
ters, and 1B. E/iz, of Confirmations, a fine with Pro- 
clamations is levyed, and five yeares pafſe : Door 
KR. dyerh, the fucceffor. accepts che rent, and within 
five yeares after his Ele&jon enters and he and the 


Fellowes demiſe ro the Defendant. And judge- 


ment given for the Defendam. 

1. Reſolved, the Maſter and Fellowes are reftrai- 
ned by the Statore of r3. Efiz. to grant to the Queen 
for rhe Q. is a Parſon within the letter of the Statute, 
and if he ſhould be exempred, this ſhould be by con- 
firaRion of Law, which cannot be. 


1. Becauſe a generall Statute for maintainance of 


Religion and good literature and relcife of the poore, 
binds che K. alchongh he be not named : and it ap- 
peareth by the Stacute of 1. Ez. thar the R. is in- 
cloaded within the words Perſon or Perſons, for there 
he is exempred. | 

2. Becanſe the Statiice is made to ſappreſle a tort, 
therefore the Starute of Doais binds him. 

3- A Starvite' made to performe the intent of the 
Donor binds the R. without being named, as the Sta- 
tute of Donis. 

4. The Mafter and Fellowes are diſabled ro grant, 
« therefore the R. cannot purchaſe of chem. _ 

s. The 
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The inten is-to be obſerved, whi L 
bt by the Queene to a SubjeR, CR wo an} hed 
i 6 e 


za inſtrument. of wrqngs as one w/ 

Biſhop 8120s £0, the Queens to reg ph BY a £ 

non by Covin, to rake away the Seigniory Bos "Bi 
ſhop by exring ws rn and.ro.make an, Fes on,out 

of the Statute aAMGIAy, Parent tha 


led.) Jamoawla h ere ; arid. tins AR extends, tag 
fo oration not incorporate dy... F DAWGS.AS Aſ4-R 
catute _ 


2. The Statute of 18. Elie 02. Ee _ Py: = 0u 
rant it 1$:0ut of the wards 0 Srawtess 
5 @00 it Fora 'made on cho tion, and here 
the reverſion of the rent is not. conſidered, . becauſe 
the Kgeene wh was, 0 $rongi) i; before the rene Segue? 
2, grants to. t heE. may be vol or yoidable,.. "x 
1, arti reſpeRt of rhe Granfor,, 451f an mfang San 
uno him. : 
Fo Vos Ae of the thing granted, as if ends 


"Y PE We A okthe eftars, as. raiſe. EY 
4- In re al the grants ii ir agree ya, wich ho 


rules of La 5 att 
g. a T1'Y 


& of oniſiag of of a any circx 


t forit doth not i ions as diſabled. by.the 
Law to grany,as.here, nor of the ſecond fort, hur Fan 
—_ grants of Tenant in _ Leng og 

e to grant, bar... aides noryrants of che fogr ſort. 
For, 7 av als fupt inchoata T nc1pip Viz eft, Ge. hora 
aideth BrAnrg c of the fifth 

3. Art 


e time of the Li Statute this grant. 9 ed 


ed no confirmation, becauſe Dogiar K, the Ma by 
was living. 
3. The fine and Non-cliime doth not barre A, 


I, Becauſe alghough ic was Fart a conyemiga ww 
11 J 


+ 


434. ; Lewis Bowles Caſe, 


by chem yer it was fufſered by them within th | 


words of the Statute. 

2, DoGor K. nor any in ys time caunot make his 
clainie, and clainie. was ma e within 5: yeares after 
his death. - 

4 Acceptance, of the rent doth not barre” cheidl 
becauſe it is a body: dpregare of many» and 'accep- 
tance by the Maſter ſole, ' doth not batre'all, and the 
father being withbut deed «© And judgement given, 
uod Querens ml Caperetper billam, | | 


| Lewis Bowles "4G 1 13 Jani, fol. 7 79. FA Trove 
"Eg" 


"B Covenants fo ftand ſeiſed to hs uſe of him- 

* ſelfe and-his Wife for life, - without impeach- 

ment of waſt, the remainder to their firſt, ſecond, and 
third Sonne, ſucceſtively in taile,the remainder ro the 
heires of their tws bodies: the remainder over, the 
have iſſue 1. 'T. B- dyes, the iſſue dyes, the wind? 
bloweth downe a Barne, parcell of &c. and the Tim- 
ber” in: the Count menrioned,' was parcell of that 

Barne, the Femie tarryeth the. Timber 'our of the 
Mannot;he in femainer affignes by fine to the Plain: 
eiffe; the Feme dyerh, the Pain tifte brivgs an ARjon 
of ttover and'coriverſion againſt the Execcurtors of 
- Ferne ; 3 and judgement given againft the Plain- 
riffe. 

- 1, Refolved, untill the birth of the iſſue, T. B. and 
his Wife have an eſtate taile executeJ;bur after rhis it 
is divid=d and they have for life,che remainder to the 
Hine im taile. 

-2,' Tenant in raile after poſſibilit y had a greater e- 
fore As to the qualliry, then Tenant for life : There- 
ore 
2x,” He ſhall not be puniſhed for waſt. 4 
4 - 2. e 


WW OoOuu.Ws © 


Lows Bowles Caſe. | 435 


. He ſhalknort be compelled to attorne, 

. He ſhall not have aide. | 

. Upon his alienation a Conſtmlt caſu, lyeth nor. 

. After his death intruſion lyeth nor. 

. He may joine the miſe upon the meere right. 

. He ſhall nor be named in an Agon for, or a> 
oainſt him Tenant ſor life, but not. as to the. quanti- 
ty, therefore his feaffement is a forfeiture, reſceic ly- 
eth upon his default, and exchange by him, -and Te-" 
nant for life is good, | 

- 3- The Feme is not Tenant in taile afrer poſſbj- 

lity, &c. for this muſt be a remainder of an «ſtate 

taile by a& of God, and not by limication of the 
partyZ: and although ſhe be Tenanc in raile afrer poſ- 

ſibility of the remainder, this doth nor excinguilh che 

eſtate for life, becauſe'it is not a greater eftace. - 

4. She ſhall have the priviledges of Tenant in 
taile, after poſſibility, for the.inhericance which was 
in-her, and becauſe ſhe is Tenant ia taile after poſli- 
bility of the remainder, although ſhe cannor claime 
It in poſſefiion. : + : 

s. If Tenant for life or yeares cut Trees, or pro- 
{rare Hovuſes,” the: 'Leflor ſhall have the Trees and 
Tymber, for the Lefſee had them onely as things at- 
nexed to the Land, and heſhall not have a greates 
intereſt by his tortious ſeverance, bur he ſhall have a 
ſpeciall-jnrereſt; in the Tymbec blowne downe, © 
build againe withall. 

6 : The Law giveth many priviledges toa Manſjon 
ouſe. | wy | 

5. The Lefſee without impeachment of walt ſhall 
have Trees which he cuts, for without impeachment 
of waſt, is as much as without demand for waſt done, 


otherwiſe it is, if zt be without impeachmenr, &c. by 


Writ of waſt. | 
8, The priviledge of _— umpeachment of waſt 
y f 2 hn 


* 
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i5 annexed to the eſtate, therefore if he accept a con- 


firmation ofa greater eſtate, or aſligne over; ir is | 


one. 
; 9. If Trees are blowne downe with the wind, the 
Leſſee without impeachment of waſt ſhall have them; 
therefore judgement given, Luod querens nil caperet 
per billam. 


The Caſe of Monopolies, 44+ Elix. fol. 84. 


e Queene grants to one of the. Privy Chamber, 
the fole making and importation of Cards, this 
grant-is void. E310 

x. The grant of making of Cards is void : For, 
- x; All Trades are fra publique good, for the 
excerciſe of Youth in labour, and therefore ir cannor 
be appropriated to one ſolely. 

'2. A Monopoly had three incidents againſt the 

weale publique. 7? 

1. Raiſing of the price. 

2. The Commodity is not ſo well made. 
- $. Theimpoueriſhing of poore Arrificers. 
* 2. The Q. is deceived in her grant, becauſe ſhe 
thoughtit to be for the publique good : Ir prohibits 
thein who have $kill ro make Cards, and giveth Li- 
cenſe ro one of the privy Chamber who had nor skill, 
and the K. cannot ſuppreſſe Cardplaying, becauſe i: 
is not Malum in ſe, and no Trade may be prohibited 
but by Partlamentr. 

2. The Licenſe of- importation of Cards. is void, 
being without limmitation -or ſtint, for the Q. may 
diſpence wirh the Starute of 3. E. 4. c. 4. which dotl 
prohibit rt, but that onght to be with limirrarion. 

.  Nota, The K. that now is in a Booke, Printed, 
7 6 16. hath Publiſhed, that Monopolies are againſt 


Law, ane commanded reo Sutor to preſume to _ 
| - him 


Earle of Devonſhires Caſe. A37 


him for the granting of them : Bur admitting . the 


J grant good in the Caſe at barre, the Plainciftes ſole 


remedy had beene that which 2. £. 4. in ſuch caſe - 
giveth, and that ought to be purſued ; and judge- 
ment entered, .Qnod querens nil caperet per brflam. 


The Earle of Devonſhires Caſe, 4. Jacobi. fol. 85. 


I TH King reciting that decayed Mounition belongs 


to the Maſter of the Ordnance » grants 'tt unto 
him who ſells ir, and dyeth, his Executors are charge- 
able tothe Reoo| | L | 

1. Refolved, this cannot he claimed as fees of. the 
Oftice, becauſe it was ereRed bur in 35. H. 8. 

2. The grant is void, 'becanſe it was upon a fug- 
zeftion, that it was due to him, 

3. Although the Teſtaror clames: them to his 
owne uſe, yer he ſhall be accountable to the R. for 
the Law will make a privity, as if any man taketh the 
RK. goods, he ſhall be charged in an Accompr, for the _ 
K. is not bound to charge any mar-as receivor, but 
generally,and otherwiſe the King may looſe them by 
his death, and although the Kings goods came not to 
the hands of the Teftator, yet he ſhall be charged if 
- were a meanes of the Kings damage and preju- 

ice. 
 InSir W. M: Caſe it was reſolved, That no Offi- 
cer of the R. can diſpoſe of any part of the R. rr-a- 
inre, for the profit or honour of the R. without war 
rant unde) rhe great or privy Sealc, and after the Ex- 
ecutcrs ſatisfied the R. tor the ſaid Munition. 


| Ff 3 James 
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James Bagegs Caſe, 13. Jacobi. Banco regis. fol, 
93- In reſtitution. 


1. R Eſolved, that to the Rings Bench authority he. 

longs not onely to correQ errors in judiciall 
proceedings, bur other errors and miſdemeanours ex- 
trajuditiall, rending to the Breach of the peace, or 
oppreſſion of the Subjett. | | 

2. Cauſes of disfranchiſement of a Cittizen ought 

to be a&s againſt his dury and Oath, but words a- 
paint a Chiefe Magiſtrate are nor, but may be of the 
g06d behaviour, and fo ofan attempr without an a# 
done. © $36 4 
.- 2. A Citizen canndt be disfranchiſed without 
Chartar or preſcription, if he be nor convifted by due 
courſe of Law, as if he be atrainred of forgery, perju- 
ry. of conſpiracy at the Kings ſuice, or of any other 
crime whereby he becometh infamous. 

3. Ifa Cittizen is disfranchiſed and hath a Writ 
of reſtitution, and they returne ſufficient cauſe,which 
is falſe, a Writ to reſtore hin ſhall not be awarded, 
bur he may have a ſpeciall Aon upon the Caſe. 

4. Such a returne ought to be certeive, becauſe 
the parry cannot have an anſwer unto it ; and after 
the Court awarded aWrit to reſtore the ſaid I B. and 
ſp he was accordingly. | | 


1 


| DowtiesCaſe. - Fs "aa - 


Theſe two Caſes .'( being acci- 
 dentally Omitted) ſhouldhave 


come in in the beginning of 
the Third  . 


THE. THIRD BOOKE.. 


Dowties Caſe, 26. Eliz. An information in -ihe Ex: 

ch _—_— fol. _ 

He Duke of N. fiſed; in fee of $ \ Meſſuages in-S+; 

< Pariſitip H in the tenure of W. 'G. bargaines 

and ſells his Tenements in the Partth of :Sti Af in H. 

in the occuporation of W.GUan#i8 atrainted and EX- 

ecuted, Queene Elizabeth grants them to-1. F. if con- 

cealed, the Defendant D. claimeth under thar Pa- 

rent, againſt whom ghe Attorney 'informerh, &c. 
And Judgement was giveri for the Queene. 

I. Reſolved, nothing paſſeth by the bargaine and 
file becauſe the firſt certeinty was falſe, otherwiſe jc 
is, if che firſt certetnty be-rrne, and'the ſecond falſe, 
othe Bargainee was a diffeiſſerefſe. 

2. Theſe Lands were not in the Q. by the Statute 
of 33. H. 8. c. 20. without Scire facias or ſeiſure, be- 
cauſe the words of the Starure, that Lands ſhall he 
in the K. without Office, ſhall be conſtrued, as if an 
Office had beene found': And; Lands of a Diffeiſſee 
atrainted, ſhall not-be in the-K. by Office withour 


Scire factas, or ſeiſure, alſo all poſſeſſions, &c. 'are ſ+- 
| Ved by the faid AR, as = had not beene made. 


f 4 3. That 


449 Sir 1 lim Hayherts Caſe. 
3- That the Q. having bur aright it doth not paſſe 
by. the grant of LH = five Mefſuages 3 and after, 
ana ens i i found «1d a Scire facts brought 
ajyſt rhe Terrggenant, and judgement given, and 
Re Eahetheins ifed Into the Qhands and ſhe by 
ew Letters granted them to S. and his Heires, who 
Nceably noel them: | ; 


Sir William Harberts C aſe, 26. Eliz. In the Exche- 
quer, in Error, fol. 11. 


M H. acknowledged a Recognizance of 3ooo.,, 
.* ro the K. and dyed, a Scire factas flued againſt 
his Executors, & haredes/terrarum, 8c. The Sheriffe 
returned, that he had no Executors within his Bayli- 
wick, and further, that Sire fecit..W. H. militi, filio 
45, heredi diffi, M H. W. H. maketh default, and 
judgement. 1s given againſt him generally, and he 
bringeth Error, bur upon his Perition to the Queene, 
.he was admitted tro Compound with her. 
..;+. Refolved ar the common Law ( except in ſpe- 
ciall Caſes) neither Land nor body were lyable to 
Execution in Dehrt or-damages recovered, bur Exe- 
-cyrian was to. be done by Freri facias; or .Levari facias 
of his Goods and Chattells, and profits growing upon 
his Lanc,bnt m.debr brought againſt.one,as heire, his 
Land was ſiable roExecntion, becauſe the Plaintiffe 
hac no other-remedy. for the goods belong tothe 
Executcrs, but the body, goods, and Lands of the R. 
aebror or acconptant were ever liable to Execution, 
. but ſuch. Levarz facins or. -Ftert facias, ought to nave 
_becne-fued withimthe yeare, or otherwiſe he was cha- 
"6d 29 his Writ of-Pebt, and now by Weſtm. -2. c. 45. 
Ne may have a Fire fagggigand by the 189 Chaprer dl 
that Sratate» an. lePrew gn of the moiry of the 
arg A\&t2bat ſubjected Land ic 
SA "oh Ex* 


> A on went | ug nt> ge. oY en He do: CH re” 


- SirWiPinyy HarbertsCafe, 441 
Exituion for Pb 'or Recognizanee, and by che 
Stanite of 1%, E. 1. de Mercatoribus 29. E. 3. c. g. & 
23. H.B.c. 6. Tn'Stafare Merchant, and Statute Sta- 
ple a}l" rhe'Lands' of the, Conufor ax the day ofac- 


kndW!edgemetit ſhall be extended, into whole hands 
ſever they Thall aFer come : Bur in: all AfSiun Vi 
ts dtnx, where AC eth in Procefſe, there after 
judpenient a cqpias al ſat!sjaciendum'\yerh,& the R.ſhall 
Fae a Capini profine, and in ſuch cafes the Law ( the 
preſerver of peace ) 'fubjeRerh the body to Impriſon- 
ment, and by Martebrigdge, c, 23. Weſt. 2. c. 11, a Ca- 
pias was given in an accompr, the proces before be- 


ing a diftreſſe infinite, and by 25. E. 2. c: 17. the 


ſame proces given in Dehx, as in account, for before 
this A& the body was -notliable ro Execution, for 


'Debr as aforeſaid. _ 


' 3. If Land of the heire be feiſed in Execution, 
npon.a recognizance of his. aunceſtor, he. ſhall ne: 
have contribution againſt a purchator of his Annce- 
ſtor, although he come in wichour conſideration, and 
although the Heire be not charged as fHleire, bart part- 


- Iy as Terierenant 3 but one purchaſor ſhall have con- 


tribation againſt another parchaſor, and one Heire 
againſt anoiner Heire, becauſe they are in Aqualt 
Jure, and cherefore the Writ here which iſſued againſt 
the Heires, without naming the pucchaſor is good, al- 
though he be charged as Terretenant : The Heire 
ſhall have an 4*:dita querela, aswell as the Connſor 
himſelfe betore Execution ſued, and a Superſedeas, 
but a Stranger ſhall nor: If diverſe acknowledge a 
recognizance, the charge doth nor ſurvive, and the 
Land of one ſhall not be put in Ex2curion, bur all 
their Lands equally : ſo if two are bound to warran-. 
ty, both, or their Beires, and the ſurvivor, and the 
Heire of the other ſhall be jointly vouched, and the 
Land of both ſhall be rendered in value. Bur if Ba- 
ron 


442 SirWilliamHarherts Caſe. 


ron and Feme,and the Heires of the Feme are bound 
ro Warranty, and the Feme dye, the Land of the Baz 
ron may be ſolely raken in Execution, Becauſe there 
are no-Moities betweene. Baron'and Feme: So that 
when Land ſhall be charged by any Lien, the charge 
ought to be equall, but in a Lien perſqnall,othierwiſe 
Iris, as if two are bound in.an Obligation, there the 
charge ſhall ſurvive : Bur a Purcttafor, Bona fide, before 
any Aion brovght, ſhall nor |be-ſubje& to any 
charge. And three Errors were moved in there- 
cord. EPI” 1600 
. 1, The Scire facias was: Herediterrarum, (yc. which 
is improper, for he is not Heite to the Land, but to 
his aunceftor. | - 

2. The Writ is Scire facids heredi terrarum, dc. 
and the Retorne is, Scire fecit W, H. milint heredi pra- 
difi M. and every Retorne muſt anſwer the point of 
the Writ. | | 2 
 3- The judgement is generall againſt Sir W. H. 
where it ought to be ſpeciall, for otherwiſe his owne 
Land ſhal be liable, where,tby the Law, the Land 
bnely, which came to him by his Father, ought to be 
charged, and he is charged as Teritenant as aforeſaid, 

bur chele poynts were not reſolved by the Courr. 
Nota, the new Writ of Error,after entry of the firſt 
was not brought, Quad coram wobis refidet, becauſe the 
Record is not removed: out of the keeping of him 
who had the cuſtody thereof before. | 


. . Bn &- 


[a Perfect Table of the 
Principall matters contain- 


| edi in every Caſe in this 
Booke, 


narz>d|H 4 T words doe make 4. generall 
WH JAM warranty, and towhom the cu- 
ſtody of evidences doth belong 
Page 1 
= WY] Tenant for life commeth in as 
Vouchee ina common recovery, it is d IT 
ture E 
23. H. 8. Extends not to ſuppreſſe good uſes, the 
conveyance good, and the bad u ſe void, any 
man may give Lands to Charitable uſes 2 
Touching the Expoſition of the Kings grants, and 
how the words Ex ſpeclali gratia, mero 
motu, &c. therein ſhall be conſtrued | 
A common Recovery by Tenant in taile binds 
them in remainder and reverſion, an# all Lea- 
ſes and charges granted by them ib. 
4 feoffement by Tenant for life deſtroyeth a con- 
tingent remainder 


Corſer 


TS 
__ — wo Ie mae ny 0” = 


"THE TABLE. 


Zounſee of Tenant for life, and him in remain. 
drv in taile, renders a rent to Tenant for life, 
it is good during bis life bb. 

Tenant” for life, and he in remainder in taile, 
;nfeoffe T. S. it is no diſcontinuance of for- 
{-tture, otherwiſe if withoat deede 

Peypetuities are againſt Law, but the Parliament 
or Law may make an eſtate as to otte, and good 
to dnether 5,6 

Tenant in taile ſuffers a recovery; and dyes be. 
fore Execution, it may be ſued againſt the iſ. 
{1u0, and when aman may enter ap claime, the 
7.uw. will not put things mhim till entry, 6r 
clazme ; . 

A mon may be in by diſcent, and yet not have his 
&ge | tb, 

A future power of revocation may be releaſed 3 

When any thing Executory is eredted, by conſent 
of al! it may be voided 

A feoffement by feoffees deveſteth all future uſes 

contingent 9 

27. H. 8. Transferreth the poſſeſſion to uſes onely 
In eff? | | | ib. 

Ihen a remainder ought to y2[t ib. 

2-7, A. 8. Of uſes ſhall not betdþen by equity ib. 

A diverſity when Tenant fcr life infeoffeth the 
reverſtoner mediate, and when imedidte, there 
it is no forfeiture *-. 

A diſſeiſſor may make-a##tqnces, but nct volun- 

_ tary 


7/0 
fo 
b. 
le, 
Fo 


THE, TABLE. 


tary grants Big BEES 
4 difference when 4 confirmation is made to one 
that is in upon an expreſſe condition, and when 
not, there the eſtate is abſolute ib. 
Foery fee ſimple may be charged one way or other - 


E2 
Adifference betweene Terminus annoram, & 
Tempus annorum 13 
ATermor grants t0 B. ſo many yeares as ſhall be 
behind Tempore mortis ſux, it is void, o= 
therwiſe if for a certeine number of yeares ib. 
Aleaſe cannot comence upon a double contingen- 
Ee Ns "IS 
He who hath a power of revocation may doe it, 
part at one time and part at another time, till 


be hath revoked all JIE. 
By the ſame conveyance the old uſes may: be revo- 
hed, and new raifed 16 
Upon what conveyances uſes may be raiſed upon 
a generall conſideration  » SO, 17 
An A#ion of the. Caſe Iyeth, for diſparaging the 
Plaintiffes Title unto Lands 17 


THE SECOND BOOKE. 


A* illiterate man is not bound to ſeate a Deed 
without hearing the ſame read, and ]g- 
norantia fa&i may excuſe, but Ignorantia 
Juris doth not 


19 
if 


THE TABLE 
If a manplead that be hath kept T. S. indennifi. 
ed be muſt ſbew how, but not if he _ in the 

negatrve 201] 
The Date of a Deed is not of the ſubſtance <a: 
of '20 
If a Deed be made by Menace it is avoidable by 
' Plea *© ib, 
If it be read in other worth then it bs, it bindek 

not © | 10 
But if he require it not to. be read, it ſhall Lind W 
bim : | tb, 
Touching-confiderations to raiſe an uſe 210 
"_ an eſtate taile is ' barrable notwithſtanding | 
4. HS." 220 
. 
IW 
W 


A fp ſe by the 9. under the Exchequer SealeisY 
good - = I, 
What Ai doth extinguiſh a ; Copy-hold: 230 

Things which lye in grant are effefuall by deli- 
-. very-of the Deed; without other ceremony ib, 
Where the Habendum in a Deed is void, and 
here vairable oo ON ib. 04 
A ſale by the Bankrupt after a Conmeſin awar- 
ded is void © 24171 
_— Eliz. gfveth benefit to ſuch onely as comes IV 
ib. 


The epoſſeſ on of the Houſe is a good poſſeſſion of 


the Lands aljo 250 
What paſetb by this word, Cum pertinentijs 
ib. J/ 


Where 


THE'TABLE 
Where by a Deed Lands are granted Scituate 
in one place, ad they Hei in awither, what poſe 

20 ſeth thereby 

Te- YFbere the Ad of, 34- 'H. $. aideth a videbe 
20- grant © 26 
e by $4: demiſeth, pargaines and ſel fo B: pon con- 
ib. I Aleration for yeares, and no Attornement to- 
e# | 'B. what paſſethto him $992 Uo 
21 (Much learning of EleGions ub. 

ind arts Per ſons capable'of 'Tithes at the ay 


21 (here. a man may preſcribeto have. Tithes _ 
ing} purtenant to a Mannor | 30 
22 (herea Religions. Houſe or Culedge? 78 grven to 
ei "the KC: by 1. E. 6. 3q 
ib. {here & perpetual unity: di ſchargeth Ththes by 
230 31H.8.,0r71.FE. 6. 32 
li- Where a poffbiliy ſball' make a grant good 33 
ib. here: a Tender upon a-.condition (ball -deveſt an 
md eſtate 34 
ib. $4! _ of freehold caunot commence in Futu- 


| 35 
24 the Ofgice of the remiſe; and Habrndum ib. 
21 _ the Husband ſolely may declare the uſe of 
ib. a fine of bis Wifes Land, and when it ſhall 
offi biid ber, and when not ; 36 
25herea Variance in the Declaration avoideth all 


37 
b. (hat ad of the feoffer diſpen ſeth With a condith 
rel on 38 Where 


_ 


TH 4 TABL 1 
I bere a ſafe: is di oWed, ig. Perjermne 4 coudas 


£308 5 4 1b, 
An eſtate made " "hive 9 to: the Heires of 79 
. one, the jainture continueth. . . 
A demiſe made by Baron and Feme Pita as 
ing byDeed heyy ib; 
Httornement of one Tenant for life to the: He 
..#s good 


Where one Jointenant may prejudice "Eoin Fd 4 
| 
Jn what clauſes this word Proviſe maketh, acai 


. dition 140] 
By 9 fine: {evyed, condition 5 at exting}, mob 
good matter 


Communiuſſurances conftrued Fray __ d 
Where another uſe may be averred upon a- ne - 7 
_ en grant aud render, or. amather conf FI 
" thens expreſſed 2440 4 
i hen arequeſt is neceſſet)a and? m, what caletth 
The remainder 10 the right, Heres ofthe: vl 4 
. ſor is areverſion © | 


7herg 4:Dogee in taile ſbebbhold of ng body 4 
A. man wounded upon the Sea, Se the 4 


Land, ut uniſhable.. _ Q «bb, 
Tl be Law 1 re fpetts the Ortyhal Ja. 47 6 


- \ v 
das £40 Ml 140 3 a fe 
.* _— _- 
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nl THE THIRD BOOKE. 
, al Here a Writ of Error, or right of Aftiz 
on is given to the King by28.H.8.. 4.9 
: 4 diverſity betweene inberitanres, and Chattells 
Ih, per ſonall - 50 
Fe Reiter an Afton without a Right, nor a «ills 
598 without an Afion ſhall make Remitter ib, 
ib, A reverſion upon an eſtate.tatle, is out of the Sta- 
Wk: tute of 9. R.2.c. 3. 51 
+0 Bi bere a grant from the \@. ought to bake. prectſe 
(ch words 1b. 
#3 $4 render to the. Wife onely voidable, where ſhee 
7s not party 52 
t-Bihe Husband oonely._ vouched, where it barren 
the remainder 53 
+I 4 regovery againſt Tenant for life, and he in re= 
th, mainder in taile, ſhall not bind the taile 52. 
"I .4 grant of a Copy-bold for life, is within 31, H. 
F 8. of Mondſteries ib, 
vj Excellent Rules for interpretdtion of all $ retpoes 
1 
b, IWhat Sidtutes extend tor Copy-bolders, and _ 
not 1 
Whether Weſt. 2. C. 1. extends to Gopy- -bolds 55 
V Vhere. the rents ſhall be intended to be the ola 
rents .56 
Y; The particular eftate may determine before the 
Ge 4 IL 


# 
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remainder can : comence,whers is _ of it ib, 
In VVils the intent of the Deviſor muſt be con. 
ſidered 57 
Paying in «a VVill where it i a condition, « 
where a limittation id, A 
PV here Debt lyeth for rent _—_ the laſt day o 
| payment | 568 | 
Three ſorts of privities 5oll* 
Leſſee aſfieneth, Bargainee of the reverſion ſpall, 
- '"nothave Debt againft the Leſſee, but the Lk 
ſor might | 
AneExecutor of a Termor not liable to Debt « 
ter Aſſignement 1b, 
The Leſſor may charge the Leſſee or his Aſſignee 


61 
V Where an eftate may be waved in pays at 
common Law, and where by the Statute of 27, 
H. 8. of Uſes © LV" -* 03 I 
Mich notable Learning, upon the Statutes of 32. 
+ &:34-H.8. of VVHs, and of Relations, andff; 
"What inheritances are deviſable 63, 64. &«c.\} 

V Vere the fetond detryery of # Deed, ___ 
 t0 the former | 
The [cuvrall ſorts of crſtodies und Gardians 4 Vi 
PV bo ſpall oy Fs cuſtody oft the Heire app«-fj 
"rent; mf | | 68, 69} 
The Mother "all have the cuſtody, &c. within 
14; &5. Phil. & Mar. c:'8. Jurenaturz 69} 
7:tally to be divided n a ”V il, and their Con 
and gt Þ 3530 | ' Ex- 
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Wicellent Learning of diſcents, and of Poſlſſa ol 
|  fratris , | 
be Sheriffe is 5M bound to bring 4 pions in 
'Refta [i 71 
hat 4® is an eſcape, and how zrebentad _ 

the Sberife ib. 
leaſe for three lives by .d fine where within 11; 
| H. 2. C20. | 
Vhat per ſon may take advant age by entry wth 

in that Af ib. 
[ VVoman accepts a fine, andrenders back for 
L000. zedres, it is within that Statute _ 75 
{priſoner taken againe in Recenti inſecutio- 
ne, is in Execution dgaine 73 
ln Aion will lye againſt the Sheriffe before! be 

27 be retaken ib. 
4! Bind after he is taken, be ſhall be in pri ;for at's 


ond fe a demurrer there ſhall be no repleader 7 4. 
Wie, Tenant in taile ſuffers a recovery, the Mo- 
ther reledſeth with warranty, this is uot with- 
7, #2 37. H. 4175 
iherwiſe. if the Wife bad releaſed a .q the 
death of the iſſue 76: 
| In eftate dos, = in the Poſt before the War - 
ranty diſcend _ 77 
gi Leſſor having, cauſe of entry, but no | notice 
accepts rent i 


e Leſſor may have debt after a reentry 78 
Gg 2 ff 
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_e Tranſlation by the' K. of a priory into a Deane 
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A Leaſe for yeares is not made good by accep. 
tance, if the condition be to be void, otherwiſe by, | 
of a Ledſe for life 

Acceptance and an acquittance barreth all for-Yf 


' Mer arrerdges a9 F 

Arent muſt be paid without an acquittance, but” 
Not an annuity ib (þ 

The Heire is inſeoffed by colluſion within age, 
the Lord accepteth ſervices, be looſeth the 

. Wardſbip ib "7 

The Law ddjudgeth ane ſeape, although the ey 

. tybeinpriſon'”” © 

Untill the priſoners be delivered to the Sheriff vi 
© they are inthe cuſtody of the old, but if theold 7 
dye, the new muſt take notice - 31 

if a priſoner breake Gaole in ſuch Ca ſe, before the D 

 "newbe made, this is no eſcape, for they are ill” 

» - cuſtody of Law ly 


and Chapter, is good by 25. H. 8. 8 


Notwithſtanding ſurrender of their Church, the * 
**; Corporation remaineth © ib. 


The Deaneand:Chapter, are to aſift the. Biſon 
. > in two things © 


Fhe Biſbop%s Patramof lf all Prebends 0 f a L pl 
. rzpht jþ 


* Originally alt: Biſhipyicks were donative by the C 


, King ibJ' 


-tiby their Gurenteriv ihe King, the Corporat 
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on ſhould be diſſolved, three inconveniences 
would follow 83 
4 fine levyed by covin, by a Copy-halder, barreth 
not the Lord . 84 
Wa as mixt with fraud, are. tortious andille- 
gall ET | - 
The Fudges have conſtrued. the. "Ag againſt the 
Letter for Salvation of the inheritance of the 
reverſioner -85 
"YAn averrment of fraud may be taken by 27 Eliz 
_ and ſo upon 13. Eliz. an guerrement o_' be 
z || againſt a fine, upon an #ſutious contratt.. ; 86 
Six Markes of fraud, within. 13. Eliz..c. 5: 87 
The Deed muſt be upon good he deratzang and 
F - Bona fide - - 
; : M DireCtions to make a Deed UT one that indndebted | 


nl untoothers . . $7, $$ 
4 A confideration of. nature is no! 7 good within this 
ol Fratute 4 7231 GS 


the Statutes againſt fr id, ſballhe beralh expound: 
ib. ed to ſl uppre e it SI) ib. 
7,9 None but a _purchaſar for many without fraud, 
iþ.J | [Pall avoid a faudulent Deed + : $9 
non 122..iſne in\ taile 3s, barred after Preclenaits 
pI -. 71dde, although be claime 
thell Quod partes finis. nihjl habwertnt, where i 
ib d is (14 £00 dplea we &,* 9s 
0 49 Plat purpoſes. t agony erve.: ' 793 | 
ft To T4 oh Fg _ the weve. yet Pa is 
G g 3 bound 


THE TABLE. 
bound, becauſe privy, &c. ib 
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V | ' Here dq right to a freehold cannot bs 


barred by acceptance of a collaterall 

ſatisfaFion 95 
Wherefore thoſe Branches touching joint ures in 
27. 8.8. were md 96 


No eſtate a.good jointure, except it take effeti pre-] 
ib. 


 ſently after bis death 
Aneftate" for life upon conditions is a good join 
ture © jb, 
TPherea jointure may be waived -— — ns 


Where a d.viſe to the Wife for life, or in * 
&c. is a good j Jointire 
Seifiir of fealty, ix d:ſeifin of all other ſervices q 


| Noire exceſſ 750e for homage, ſealty, eſcuage, 


Seiſ n of a fi ſuperior ſeroiees is (eifin of all way 
ſerorces inci 


Dong of Horry is a ſeifin of all ſervices af 
or a1 ſuperior © 

Seiſin of one anna ſervice is not ſeif n 0f anos 
ther ©- 98,99 


Seiſmn in Law ſufficient to make avowry _ 


22h 
"Fo wheat ſervices that act deth not extend i 


Writs” of 2 ſcheate Ceſſavit, ang reſcons, are 


no'y 
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not within that af 100 
Ifa diftreſſe be, and nothing arreare, the ten, 
_ may reſcue, but he ſball not have Treſpaſſe, Vi 
& armis, againſt the Lord | ib. 
} bel See the Booke at large, where an incroachment is 
ralll avoidable "tb. 
95 If a man hath beene out of poſſeſſion ſixty yeares, 
Sin if bis entry benot taken away, be may enter, 


961 andbring any poſſeſſory Action | ib. 
* AdGions of.Slaunder. 

ind The Fudges muſt take notice of all ſtatutes which 
ib.ll touch the King Ion 


ib. Articles of the good behaviour exhibited againſt 
iel I. S. are no cauſe for bim to bring an Attion 
97 upon the Caſe | 102 
930 A Bill in the Starre-Chamber for Cauſes exami- 
cell nable there, nocauſe of ation, otherwiſe if 


bl motexaminable thire ' 103 
rf No ation lyeth upon an appeale of Murder, re- 
ib.ll turnable in the Common Bench : 103 
- To ſay te one, that be is perjured, an Action will 
ID, lye | 104 
10-g Sermo relatus ad perſonam. intelligi deber- 
oo] deconditione perſonz 09 
in Two things requiſite to have an Afion for Slaun= 
| der 107 
4 I/ here an Afion will lze for Slaundering a mans 


Title on . 208,109 
Gg 4 Verba_ 
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Verba accipienda ſunt in mitiori ſenſu 110 


Three things incidents to a Defamation m the 
Eceleſt afticall Court CEEDENINES $$ 


'Copy-hold Caſes. 


When euſtome hath created ſuch inheritances, 
their diſcent ſhall be} accoraing to the rules of 
Law, but not to have collateral qualities 112 

The beire before admittance, may take the prof ts 

and ſurrender 

 Admittance of a Copy- holder for life, GN .- 
him in remainder, but not to- prejudice the 
Lord of his fine =: 1" 

The heire before admittance may have Tre FI 

One ho hath no title maketh voluntary grants, 
they bind not, but otherwiſe it is of admits 
tance$ upon furrenders or diſcents 116 

 Quidoperatur by ſeverance of the inheritance, 

- of the Copy-bold from the Mannor 116, 11 7 

Areleaſe to a difſeiſor of Copy-bold, where it 
pord-. F | T18 

A Copy-hold is within 32H: 8. of maintainance 
endChamper'y ib, 

Copy-bolcer for a yeare may maintaine an Eje- 
- Rione firm th ib. 

Every Manner comprehends in 1 effec} two ſeve- 
rall Courts . . 119 

The Lerd may -admit cut of the Mannor, . but not 
the Steward . | tb. 


The 
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The Lord canhot exa# unreaſonable fines 121 
If the Tenant deny to pay his fine, it is a for fei- 


ture. 122 
Sentence againſt the Wife ſhall bind the Huſ- 
barid, De facto 123 


A man may ſurrender to the uſe of his Wife I2.4, 
The Lord may retdine a Steward by Patol 125 
What things are grantable by Copy . 126 


What atts are deſtru#tions of Copybolds 127 


How a cuſtome ought by a Copy-bold to be al- 
leadged | . 128 
What things are incident to the Office of Sheriffe 
129, 130 
Touching Expoſition of the © - grant, and where 
a Non obſtante aideth | _ 
What things may be appendant to others. 1 32 
The Originanall of Common appendant, by the 
Common Law LO 13 3 
That it is apportionable + a.<4 I 


54 
See many excellent .Caſesof. ihoeaby, and! In- 


 diftments, and much good matter thereupon, | 


' from Folio. 155. t0 1436" 
Touching arrerages of rents, and the remedy gj- 


ven for themby 32 H.8. c. 37: I44 
The Roll amended accorcing t to the ſpecial =_ 
[119 Tk REOTS | 4.6 


V here a condition or rent al be ſu "ad ib. 
The Jury muſt find matters of eſtoppell 147 
An in fant admitted by Gardian, and 10 Tecord 

made 
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made of it, yet good 148 
Debt upon a puiſne judgement muſt be paid before 
Statutes, &c. ib. 
Marriage zs a countermand of aVVill 149 


Touching a Leaſe for life or yeares of Land, 


whereon Trees are growing, and what proper 
ty the Leſſee hath in them, and of Timber 


Trees blowne downe with the wind, and waſt 


. committed in VIVindowes, VVainſcot, &c. 

- r 5 Og I g I 
Touching a recognizance, acknowledged before 
the Chamberlaine of London, and of Execy- 
tion thereupon by Elegit 152, 153 
How long:the Coniſee ſhall hold the Land 153 
Concerning Deeds inrolled, and levying of fines 
of Land; the Common Law preferred before 
the Statute Law, the excellency and antiqui- 

ty of Records TT 154155 
Rent muſt be demanded at the place limitted, al- 


though out of the Land, before advantage of a |. 


.. condition taken 155 
Upona Leaſe by the © it muſt be paid at the 
Exchequer. - tÞ. 
By vertye of a Fieri facias, the Sheriffe may ſell 
a Leaſe, but the beginning and ending muſt be 

- expreſſed _ I5e 
- If the firſt benefice be of $.1.per annum, ypox 
acceptance of another with cure, the Patron. 
muſt tabe notite upon 21. H.8.C. 13. 157 


Touch- 
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Touching Corporations, and their Elefions and 


8 

re Ordinances png 1 _ 
> | The effed? of inſtitution, and alſo of induction, and 
9 of Letters of diſpenſation 158 


q | Touching Covenants and warranties in Law, and 
"a Then broken _ ITY: 159 
4 | Touching Strangers occupying Lands without no- 
tice of the Deviſee _ 160 
Goods delivered to one to keep or carry, and they 
_ are purloyned in. | 260, 161 
Eftovers appendant to a houſe, by grant or pre- 
ſcription, and when deſtroyed, and of ſuite to 
the Lords Milne  _ © 161, 162 
Teuching reteining of Chaplaines by a Counteſſe, 
within 21, H. 8, 13s © 162 
Of Contrafts executory, and Aftionsof the caſe, 
 tipon Aſſumpfit, and wager of Law - 163 
An ample and exa#t explanation of 1.E. 6. c. 
I 4. of Chanteries ** 4. © 164, 165 
. Touching reteining' Chaplaines and 'diſpen ations 
| '_ © 166,167 
That the Leſſee ſhall not alien without Licenſe, 
and where a condition may be apportioned 167 
Concerning Exchanges, aud what the word Ex- 
cambium imports, and of the warratity 
thereunto annexed, and the nature of it 168 
Arts cone by a man Non compos mentis, ſome 
binde kimſelfe. and ſome others, and how ma- 
ny forts of them I69 
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THE FIFTH BOOKE. 


Lea ſe to begin from henceforth, and "wy 

A vered after, when it beginneth T71 
What power tbe Biſbop hath to make Leaſes, by 
the private att of 1, Eliz. ib. 
 ALeaſeofa Faire, rendrn rent,” is void by 1. 


Eliz. 172 
What rent ſhall be ſaid to be the true and ancient 
- rent Ib, 


Foint words taken {evaraty 3 in ſix reſpetis 173 
A Leaſe to A. during the life of B. and C. how 
long it laſteth Þ. 
Therein is a Uifference betweene a limitation, 
and condition” © - * | I74, 
An Adminiſtrator bath indloment, and dyes, 
who ſball ſue execution thereupon — ib. 
By what aft an eſtate at will is determined ib. 
By exception oj Wood the ſoile is excepted ib, 
RY a new wy Ar ia "ſurrender of the 
175 

I rf the Leſſee of Leok may lig for Coles  &þ, 
4.Leaſeto A. for his life, andthe m_ and 


C.. when it en!eth ... _ - Þ. 
No Action of waſt for permiſ ve yy 176 
Where. there 5 F, Fg Lonfidenge, . an ona by the 

. Caſe for negligence... _ » 1 ib, 


Leaſes wade.to the Q. by Coledyes,D ;Deanes, '&c. 
+ o\ 6 ne wa ' are 


«s . a. ' Vw 
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dre reftrained by 13. Eliz 


175 
iſhen a Covenant extends to a thing In efle of the 


demiſe, it (ball bind the Aſfignee, otherwiſe. 


when to a thing not in eſſence 178 
If the thing to be done be meerly collateral, the 
aſſignee ſhall not be charged 14,46, 29S 
Conceſſi or demiſi import a Covenant - : -:x79 


If any Covenantor pm ke the Covenant, all the 
Covenantees muſt joine, otherwi ſe when ſeve- 


_ rall yy paſſe .\.- 80 
A diverſity betweene a power and an authority 
ib. 


The Covenantee himſelfe, c cannot devj ſe the - 
 ſurance 

The Counſell muſt be given to the Pied og By 2 

An Indenture void without a ————_ ad} of in- 
denting _ .M 

If here a Condition or Covenant once: broken,may 
be ſakvedafter © .I81 

A condition of two Parks, and both Poſſible, and one 
becometh impoſſible © +. + \ 122 

An eſtate to be made at the coſts of the Pn 
tee, the Covenantor muſt doe the firſt a (1, ) 
grve notice what aſſurance he will have -- ' ib, 


The Seale of one Covenantor is broken,'it.is void 


againſt him onely "© x B2, 183 
A-is bound to give ſuch a'releaſe, as by the Fudge 
_ of,&< A. muſt procure him B83 


Terror of Suite is a damification upon@ Goniter- 
| bond ib, | An 
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An attion for reparations Tyeth againſt the a. 


fignee 184. 
What intereſt is aſſignable over r35 
Where an Indentute precedent to detlave uſes, i; 
only direfoty 186 
Where an averment ad on againſt a matter in 
writing 187 


Caſes of Executors. 


Where a releaſe by an Infant Executor i a barre 

"00 

An Executor may releaſe befor? probate, but = 
bave an ation 

A judgement for Debt ſhall be paid before a aw 


* We 188, 189 
Adminiſtration during minorit 'y cedſeth at 17. 
yeares of ape 189 
Such an adminiſtration may not ſell goods, bat 
for neceſſit ib. 
Where ah Fininifiration i F] void, and where woi- 
dable ib. 
IV here an Executor of bizo owne ; wrong may. re- 
tame goods —#; = 30 


An ation againſt an Exec utor, or by him. where 
_ it muſt be in the Deber, gnd whete in the De- 


tinet tantum: ib. 
What retorne the Yheriffe muſt make upon a De- 
 vaſtavit I91 


 Ad- 
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Adminiſtrator brings Debt barred, becau ſe Exer 


cutor ib. 
What a maketh a man Executor of his owne 
| wrong | - iÞ. 


| Conſtructions of- the Statutes 
| of Jeofails, &c. 


Amendment of Records, Fines, &c. 
In Treſpaſſe, the nature of the Fiſbes muſt be 


ſbewed 192 
Where a Debt agdinſt Baron &- Feme muſt _ in. 
the Debet 


193. 

_ 41: ejeciment of Lands, out of A. B. and C. tried 
by a viſne out of A. onely, it #s inſufficient ib. 
£3. Jurors are returned, and 12. appeare, and 
"ind for the Plaintiffe, it is good 1b; 
Variance betweene the Writ and Count is not 
aided by 18. Eliz. © ib. 
Foe parts of a fine, and where. the Conor may 
aſſigne Error 94 

A common recovery not like other afſi Urances, mere 
favoured 98 

A pannell is annexed to the Venire facias, with- 

out returne, not good | _ 

A difference where a man is miſnamedin the Ve-" 
mire, and where inthe pannell. 196 


Iſue joined upon a point not material, aided by 
the Statute ; ©". BN 


Ar 
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An amendment food, after the, tranſcript remo- 
. ved I 96,197 
Error in the Origjnall matter of Subſtance 1 95 
A writ of Covenant upon a fine, dated after the 
returne, is there amendable, but not in other 
aftions ib. 
A common recovery taken by intendment 197, 
| 198 
-, Caſes of. Pardots. WI 


i7hen; a Wr rit. ſhalf be ſaid to be depending 198 ; 
V Where an Amerciament is pardoned, the Sta- M 
 tutesof Jeofatles extendio VV 4 LES 199 < 
Debts tothe © areexcepted, but not Originally 


Sue tothe Subjet ib, NE 

v here the K. my, pardon corporal puniſhment | = 
200 

The K. may pardott the Suite in the Court Chri- n 

ſian, but not coſts © i. © 

Ln Office of intitling, ( but not of Inſtru&ion ) _ 

_ maybe under the preat Seale 201 


VU Where the vettts ve ſenerall and where joint, 
and where the Patentee of part, may take ad- Þ} 


vantage of a condition g Er: 0547. ls 
A grant after Office, and before the retorite ., 01 
good 1 
The bs muſt ſhew the cau ſe of refuſing a rf 
Clerker--- | 203 


The Conſtable may bring an Offendor to what | 4 
Juſtice he will _- G- Up- 


—_— 5 OZ 


T T E TABL E. | 
Vpon refuſall to find ſurety, the Conſtable may 


commit him - ib. 
4 " re a manſhall avoid a fraudulent deed by 
, Eliz. ' 204, 
Tt be Defendant pleads another Aion depen- ' 
ding for the fame 4 205 
Caſes of By-laws, 


here the Inhabitants of a Towne may make 
By-laws, and where the conſent of the greater + 
part ſhall bind all ib. 
ho are liable towards the repaires of a Church 
207 
Ar cainſt a deviſe of Lands by writing, no averr- 
ment can be recezved. | 208 
Caſcs of Uſury. 

What manner of contradt is U ſury 208, 209 - 
A demurrer is a confeſſion of all matters in ; fac, | 
well pleaded | 208 
hat things may be releaſed before the day 209. 
Daggs, Piſtolls, &c. are within the Statute of . 

33. H.8. Cc. 6. ib. 
The Sheriffe or bis officers may carry Weapons 
invaſive or defenſrve ib 
One man cannot have an Afton for 4 common 


nuſance 210 
If an Orphan ſue for goods in the Court Chriſtian, 
« prohibition lyeth ib. 


A Deed ſhewedin Court, remaineth there all that 
Terme 211 - Hb In 


"+ 
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| Tn the K. B. imparlances in barre are entered, 


. "but not to reply _ 


The Wife, Tenant for life dyes, the Baron js no 
Tiable for waſt | | ib, 
When amends may be tendered after a diſtreſſe, 
but net after impounding, tender to:the Bailiff 
 z5 not good "212 
The Plaintiffe may pray a Deed to be entered, In 


hxc verba, the [ame Tearme, but not after ib. 


An ation of waſt lies, after the death of himin 
remainder for life ” ib. 


Every aſſignee of every Leſſee, mediate, or im- 


mediate, is within 11, H. 6.0% 5. 213 
An award muſt be Certaine, and binds none but 
parties - ; | 214 
A preſcription for common, where it s good 1D. 
I here a warrity comenceth by diſſeiſin2 1 4,215 
A confirmation of the Land, arid of the terme, d 


diverſity | 215 
Caſcs of Cuſtomes. 

Where acuſtome binds Strangers 216 
I here property is dltered by ſale in a Market -< 
vert - | ID. 
A cuſtome which addeth more ſolemnity to the 
Law, is good iÞ, 
Wh ſhail have the Corne upon the ground 26, 
HR ET, | 217 
There judgement finall ſhall be given in Wales 
= | "217 
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Caſes of Executions. © © 

One in execution eſcapeth, yet the other | * lrable 
218 

VV here the. Defendant is .in Ld for, the 
King, be ſhall be alſo for the Plaintiffe... 219 
If a Mi be in cuſtody, and another VV aw, COR 
meth to the Sheriffe, be is in cuſtody by . force 
of the ſecond V Vrit alſo. toe 220 


$A judiciall VVrit needsno returne ) ditant {o of 
ib. 


RET TT .T:i.camicwags 
PWhete reſtitution ſhall be after reverſall of 
Outlarly, or judgement . 12S1 
here the Sheriffe may break mM Hog to 
make EXICHENG Wy 
Id. 
A falſe confideration is void, as to We; 
22 
The Law findeth not an dffipnze in Law, Þ bore 
one in Fac} 224. 
Foure bring a Quare. impetiit,and one releafeth, 
it barreth onely bim $4775 
After a Divorce iſſue ly the ſecond Hu#bdhi Iv. 
gitimate py + +. 
Falſe evidence to the Grattd Inge # not within 
5s Eliz, 
Comm:iioner of Sewers' maj tax all who afe He 
danger *" 
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A Quod permittat for a Nuſance, where-it ly 
eth without requeſt” "226, 22 
And where againſt a Feoffee or aſignee 4. 227 
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"DJ 'Non eſt factum. . 235 
1-Yaut bee may, if the deed beccme void by matter, 
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to preſerve him ſelfe, 
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the marriage without Tender, ib. 
The great Cafe, De jure regis Eccleſiaſtico up- 
on the Statutes of 1 El1z. C. 1. p. 2. Touchmg 
a Deprivation by the Biſhop, and the Kings ſu- 
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: V portzoned, or extinct. 239 
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refnalty is revived, = 
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. omnibus, &c, what Tenure. 242 
Reſolutions and Dverſities , when a barre in one 
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iP here a WWritt ſhall be brought by Journeyes ac- 
counts. = oa 
I ko are Fudges in Tnferiour Courts. 244 
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- i 5 = 
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'" ed, be 35 reſtored, 245 
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, A deviſe to his brother þ paying 20. 5. he hath fee, 
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j- verſed, SE 
5 Hewoo claimeth by the firſt aſſi ronment ſpall not 
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The word King includeth all bis Succeſſors 253 
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. value © © ib, 
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ter, for Hue and Cry, and what alteration is | 
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Lord by eſcheate _. 1915 2976.” 
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Proceſſe in one Court,and decree in another, Bond 
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-Not-- 283 
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V'Vhere a demand of rent muſt be made preciſely | 
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285 
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A dignity may be intailed gnd forfeited 286 
The King cannot grant the penalty of a $ m_ to 
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A rent extin# yur be in eſſe to ſome purpo ſe 
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C Of the Lzdy of 288 
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T He Charter of Creation of the Prince,” Duke 
of C. 11.E.3. 3s an att of Parliament 291 
The grant tothe Patentees is not aidedby the Sta- 
tute of Confirmations * | 292 
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gainſt an Tnkeeper for Goods boſs . * 293 
VTVhere the Husband ſhall be Tenant by the cour- 
teſie tb. 
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No writof Errour lyeth ufter diſclatmer , it doth 
After Retfaxit, ib. 
7 he copiholder commeth in by any pas 


Where ſei Tl: of a rent needeth not to be alleatged 


with#t forty yedres, ib. 
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by ew mit prius. 30k 
F here de Injuria ſua propria ir a good plea, 
and where not, 301, 302 
i/bo may certifle excommunication, and when it 
rightly done, Ib. 


V'Vhen a power to make leaſes for 21. yeares, of 
3. lrves rendring the ancient rent, ix well pur- 


ſned, 303 
Baron and Femetenants in ſpeciall taile , ſhe is 
Tithin 32. H. 8. c. 28. 304. 
To what things a condition of accruer may be an- 
_ nexed, 305 
Foure things requiſite to an accruer, ib. 
By purchaſe of part of the land in which, &c. 
common appurtenant dejtro yed, 306 
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upon ſeverall Titles, Po  *& 
In ver inal] actions one may ROOF ſacral 
torts, 
The demaundant muſt make himſelfe beire to mag 


party laſt ſeized, 309 

A diſturbance by parol-is no breach of a condition, 
IO 

VV here the Plaintiffe ſhall have judgement , " 

though his title deſtroyed, ib.. 

V Vhat words with confideratzon amount to a bar= 
gaine and ſale, | ib. 
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paſſeth, Fl 
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vie. 
A man may deviſe an eſtate, which te cannot dow 
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extin@, Ib. 
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that © 
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Nothing accompted adriiniſtred but the money ll 
paid by Compoſition, 318 
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0; BTo what ſeveral times an Office ſalt bave rela 
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ſt .. dered, is good 


D, the Heire - Knighted in the Life of the F, Fa 
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